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OBJECTIVES/POLICY STATEMENT

Section 26.1, 26.23

Seneca County has established a Disadvantaged Business Enterprise (DBE) program in accordance
with regulations of the U.S. Department of Transportation (DOT), 49 CFR Part 26. Seneca County has
received Federal financial assistance from the Department of Transportation, and as a condition of
receiving this assistance, Seneca County has signed an assurance that it will comply with 49 CFR Part
26.

It is the policy of Seneca County to ensure that DBE's, as defined in Part 26, have an equal opportunity
to receive and participate in DOT-assisted contracts. It is also our policy:

To ensure nondiscrimination in the award and administration of DOT assisted contracts;

To create a level playing field on which DBE’s can compete fairly for DOT assisted contracts;
To ensure that the DBE Program is narrowly tailored in accordance with applicable law;

To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are permitted to
participate as DBE’s;

To help remove barriers to the participation of DBE’s in DOT assisted contracts; and

To assist the development of firms that can compete successfully in the market place outside
the DBE Program.
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Harriet Haynes has been delegated as the DBE Liaison Officer (DBELO). In that capacity, Harriet
Haynes is responsible for implementing all aspects of the DBE program. Implementation of the DBE
program is accorded the same priority as compliance with all other legal obligations incurred by
Seneca County in its financial assistance agreements with the Department of Transportation.

Seneca County has disseminated this policy statement to the Board of Supervisors and all the
components of our organization. Seneca County has distributed this statement to DBE and non-DBE
business communities that perform work for us on DOT-assisted contracts through contract
documents.

Robert W. Hayssen
Chairman of the Board of Supervisors

Date



IDENTIFYING INFORMATION

Name of Sponsor: Seneca County

Address of Sponsor: County Office Building, 1 DiPronio Drive
Waterloo, NY 13165

Name of Airport: Finger Lakes Regional Airport

Name of Contact Person: Harriet Haynes

Telephone Number: (315) 539-1723
Fax Number: (315) 539-4340
Period covered by Plan: From 10/1/14 through 9/31/16

The overall annual DBE goal in this plan is 5.7 percent.



SUBPART A - GENERAL REQUIREMENTS

Section 26.1 Obijectives

The objectives are found in the policy statement on the first page of this program.

Section 26.3 Applicability

Seneca County is the recipient of federal airport funds authorized by 49 U.S.C. 47101, et seq.
Section 26.5 Definitions

Seneca County will adopt the definitions contained in Section 26.5 for this program.

Section 26.7 Non-discrimination Requirements

Seneca County will never exclude any person from participation in, deny any person the benefits of, or
otherwise discriminate against anyone in connection with the award and performance of any contract
covered by 49 CFR part 26 on the basis of race, color, sex, or national origin.

In administering its DBE program, Seneca County will not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or
substantially impairing accomplishment of the objectives of the DBE program with respect to
individuals of a particular race, color, sex, or national origin.

Section 26.11 Record Keeping Requirements
Reporting to DOT: 26.11(b)

Seneca County will report DBE participation to DOT by submitting annually a Uniform Report of
DBE Awards or Commitments and Payment Form, as modified for use by FAA recipients.
Section 26.11 (c) Bidders List

Seneca County will create and maintain a bidders list. The purpose of the list is to provide as accurate
data as possible about the universe of DBE and non-DBE contractors and subcontractors who seek to
work on our DOT-assisted contracts for use in helping to set our overall goals. The bidder list will
include the name, address, DBE non-DBE status, age, and annual gross receipts of firms.

Seneca County will collect this information at the time of the bid opening. (Please see Attachment 11)
Section 26.13 Federal Financial Assistance Agreement

Seneca County has signed the following assurances, applicable to all DOT-assisted contracts and their
administration:

Assurance Section 26.13 (a)

Seneca County shall not discriminate on the basis of race, color, national origin, or sex in the
award and performance of any DOT assisted contract or in the administration of its DBE
Program or the requirements of 49 CFR part 26. Seneca County shall take all necessary and
reasonable steps under 49 CFR part 26 to ensure nondiscrimination in the award and
administration of DOT assisted contracts. Seneca County's DBE Program, as required by 49
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CFR part 26 and as approved by DOT, is incorporated by reference in this agreement.
Implementation of this program is a legal obligation and failure to carry out its terms shall be
treated as a violation of this agreement. Upon notification to Seneca County of its failure to
carry out its approved program, the Department may impose sanction as provided for under
part 26 and may, in appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001
and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.).

This language will appear in financial assistance agreements with sub-recipients.

Contract Assurance Section 26.13 (b)

Seneca County will ensure that the following clause is placed in every DOT-assisted contract and
subcontract:

The contractor, sub-recipient, or subcontractor shall not discriminate on the basis of race, color,
national origin, or sex in the performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR part 26 in the award and administration of DOT assisted
contracts. Failure by the contractor to carry out these requirements is a material breach of this
contract, which may result in the termination of this contract or such other remedy as Seneca
County deems appropriate.



SUBPART B - ADMINISTRATIVE REQUIREMENTS

Section 26.21 DBE Program Updates

Seneca County has received a grant of $250,000 or more for airport planning or development and will
continue to carry out this program until all funds from DOT financial assistance have been expended.
Seneca County will provide to DOT updates representing significant changes in the program.

Section 26.23 Policy Statement

The Policy Statement is elaborated on the first page of this program.

Section 26.25 DBE Liaison Officer (DBELO)

Seneca County has designated the following individual as the DBE Liaison Officer:

Harriet Haynes, Planner, Seneca County Economic Development and Planning, Seneca County
Office Building, 1 DiPronio Drive, Waterloo, NY 13165-1681, (315) 539-1723,
scida@flare.net.

In that capacity, Ms. Haynes is responsible for implementing all aspects of the DBE program and
ensuring that Seneca County complies with all provisions of 49 CFR Part 26. Ms. Haynes has direct,
independent access to the Chairman of the Seneca County Board of Supervisors concerning DBE
program matters. An organization chart displaying the DBELO’s position in the organization is found
in Attachment 1 to this program.

The DBELO is responsible for developing, implementing and monitoring the DBE program, in
coordination with other appropriate officials. Duties and responsibilities include, but are not limited
to, assistance in the following:

Gathers and reports statistical data and other information as required by DOT.

Reviews third party contracts and purchase requisitions for compliance with this program.

Works with all departments to set overall annual goals.

Ensures that bid notices and requests for proposals are available to DBE’s in a timely manner.

Identifies contracts and procurements so that DBE goals are included in solicitations (both

race-neutral methods and contract specific goals), and monitors results.

Analyzes progress towards attainment and identifies ways to improve progress.

Participates in pre-bid meetings.

Advises the CEO/governing body on DBE matters and achievement.

Participates in determining contractor compliance with good faith efforts.

0. Provides DBE’s with information and assistance in preparing bids, obtaining bonding and
insurance.

11. Acts as liaison to the Uniform Certification Process in New York State.

12. Maintains Seneca County 's updated directory on certified DBE’s

agrwdE
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Section 26.27 DBE Financial Institutions

It is the policy of Seneca County to investigate the full extent of services offered by financial
institutions owned and controlled by socially and economically disadvantaged individuals in the
community, to make reasonable efforts to use these institutions, and to encourage prime contractors on
DOT-assisted contracts to make use of these institutions. Seneca County has researched the
availability of DBE Financial Institutions, and found there to be none available at this time, but will
make every effort in the future to locate such firms.

Section 26.29 Prompt Payment
Seneca County will include the following clause in each DOT-assisted prime contract:

The prime contractor agrees to pay each subcontractor under this prime contract for satisfactory
performance of its contract no later than 30 days from the receipt of each payment the prime
contractor receives from Seneca County. The prime contractor agrees further to return
retainage payments to each subcontractor within 30 days after the subcontractor's work is
satisfactorily completed. Any delay or postponement of payment from the above referenced
timeframe may occur only for good cause following written approval of Seneca County. This
clause applies to both DBE and non-DBE subcontractors.

This prompt payment clause will apply to all DBE and non-DBE subcontractors on DOT-assisted
contracts, and will be enforced by the Resident Project Representative (RPR). Seneca County may be
required to resolve disputes over the holding of certain funds, etc. and assures that payments will be
made in a timely fashion. Prime Contractors will be required to provide the RPR with documentation
showing that payments to subcontractors have been made within the time limit stated within their
contract. Failure to comply will result in the holding of additional monies, until the RPR are assured
the payments to subcontractors have been made. Any delay or postponement of payment among
parties may take place only for a good cause, with prior written approval from the RPR. It will also be
noted in the contract between Seneca County and the Prime Contractor that the Prime Contractor will
not be reimbursed for work performed by subcontractors unless and until the Prime Contractor assures
Seneca County that the subcontractor has been promptly paid for the work they have performed.

Section 26.31 Directory

Seneca County maintains a directory identifying firms eligible to participate as DBE’s. The directory
lists the firm's name, address, phone number, and the type of work the firm has been certified to
perform as a DBE. The Directory shall be updated at least annually and remains available for public
viewing at the Seneca County Office Building, 1 DiPronio Drive, Waterloo, NY 13165-1681. The
DBE listing is attached as Attachment 2.

Section 26.33 Overconcentration

Seneca County has not identified that overconcentration exists in the types of work that DBE’s
perform.



Section 26.35 Business Development Programs
Seneca County has not established a business development program.
Section 26.37 Monitoring and Enforcement Mechanisms

Seneca County will take the following monitoring and enforcement mechanisms to ensure compliance
with 49 CFR part 26.

1. We will bring to the attention of the Department of Transportation any false, fraudulent, or
dishonest conduct in connection with the program, so that DOT can take the steps (e.g.,
referral to the Department of Justice for criminal prosecution, referral to the DOT Inspector
General, action under suspension and debarment or Program Fraud and Civil Penalties
rules) provided in 26.109.

2. We also will consider similar action under our own legal authorities, including
responsibility determinations in future contracts.  Attachment 3 lists the regulation,
provisions, and contract remedies available to us in the events of non-compliance with the
DBE regulation by a participant in our procurement activities.

3. We will also provide a monitoring and enforcement mechanism to verify that work
committed to DBE’s at contract award is actually performed by the DBE’s. This will be
accomplished by requiring contractors to submit a Receipt, Waiver and Release of Lien
Rights, and Subcontractor’s Certification (New York State Labor Law, Section 220-a) at
the completion of the project prior to the release of the final payment.

4. We will keep a running tally of actual payments to DBE firms for work committed to them
at the time of contract award.

The County will also implement a monitoring and enforcement mechanism to ensure that work
committed to DBESs at contract award is actually performed by the DBESs. This mechanism will provide
for a running tally of actual DBE attainments (e.g. payment actually made to DBE firms), including a
means of comparing these attainments to commitments. The County, with the assistance of their
Engineer, will review contracting records and monitor work sites during the term of the contract to
ensure that work committed to DBE’s at contract award or during the project, is actually performed by
the DBE’s to which the work was committed. The County will process a DBE Services Certification
Form, which is attached as Attachment 12, after reviewing contracting records and worksites, and
verifying the work committed to DBE’s was actually performed by the DBE’s to which the work was
committed. The form will be kept on file with the closeout documents for the project.

The Airport will also take the following monitoring and enforcement mechanisms to ensure
compliance with 49 CFR Part 26:

SMALL BUSINESS PARTICIPATION

A. Objective (49 CFR Part 26.39)
Recognizing that the DBE Program goals should be met through a mixture of race conscious and
race neutral methods and, that by definition, DBE firms are small businesses, the Airport seeks to
implement a small business element into its current DBE policy in accordance with applicable law.
The Airport is including this element to facilitate competition by and expand opportunities for
small businesses. The Airport is committed to taking all reasonable steps to eliminate obstacles to
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small businesses that may preclude their participation in procurements as prime contractors or

subcontractors. The Airport will meet its objectives using a combination of the following methods

and strategies:

1. Set asides: Where feasible, the Airport will establish a percentage of the total value of all prime
contract and subcontract awards to be set aside for participation by small businesses on FAA-
assisted contracts. A “set-aside” is the reserving of a contract or a portion of a contract
exclusively for participation by small businesses. This requires that the Airport and its prime
contractors/ consultants set aside a portion of the value of each contract for participation by
small businesses. A small business set-aside is open to all small businesses regardless of the
owner’s gender, race or geographic location. The project manager and DBELO will review
FAA-assisted purchases and contracts to assess the small business opportunities, giving
consideration to the size and scope of each purchase or contract to establish the set aside
percentage. This set aside is in addition to the DBE contract goals which may be required
pursuant to applicable law or policy. In the event that a set-aside is not established on an FAA-
assisted contract, the project manager and small business officer will document why a small
business set-aside is inappropriate.

2. Unbundling: The Airport, where feasible, may “unbundle” projects or separate large contracts
into smaller contracts which may be more suitable for small business participation. The Airport
will conduct contract reviews on each FAA-assisted contract to determine whether portions of
the project could be “unbundled” or bid separately. Similarly, the Airport will encourage its
prime contractors or prime consultants to unbundle contracts to facilitate participation by small
businesses.

B. Definitions
1. Small Business:

A small business is a business that is independently owned and operated, is organized for

profit, and is not dominant in its field. Depending on the industry, size standard eligibility is

based on the average number of employees for the preceding twelve months or on sales volume
averaged over a three-year period. Small businesses must meet the definitions specified in

Section 3 of the Small Business Act and the Small Business Administration regulations

implementing it (13 CFR Part 121).

2. Disadvantaged Business Enterprise:

A for-profit small business (as defined by the Small Business Administration) —

- That is at least 51 percent owned by one or more individuals who are both socially and
economically disadvantaged or, in the case of a corporation, in which 51 percent of the
stock is owned by one or more such individuals;

- Whose socially and economically disadvantaged owners do not exceed the personal net
worth (PNW) does not exceed the described in 49 CFR Part 26. The current PNW cap is
$1.32 million.

- Whose management and daily business operations are controlled by one or more of the
socially and economically disadvantaged individuals who own it; and

- Has been certified as a DBE by the North Carolina Department of Transportation (NCDOT)
in accordance with 49 CFR 26.

For the purposes of the small business element of the Airport’s DBE Program, small businesses
which are also owned and controlled by socially disadvantaged individuals will be encouraged to



seek DBE certification. Only DBE certified firms will be counted towards DBE race-neutral
participation on FAA-assisted contracts.

. Certification and Verification Procedures

The Airport will accept the following certifications for participation in the small business element

of the Airport’s DBE Program with applicable stipulations:

1. (State) DOT DBE Certification — DBE Certification by the (State) DOT which stipulates that a
firm has been determined to meet all the requirements in accordance with 49 CFR Part 26. All
certification determinations are evidenced by a letter of DBE certification issued by the (State)
DOT.

2. (State) DOT Small Business Enterprise (SBE) — Will require submittal of three years of
business tax returns and page 2 of the (State) DOT DBE Certification application after contract
award.

3. SBA 8(a) Business Development Certification (as described in 13 CFR Parts 121 and 124) -
will require submittal of three years of business tax returns.

Special Note: Minority and women-owned business enterprises which are awarded contracts under
the small business enterprise set aside will be strongly encouraged to seek DBE certification in
order to be counted towards race neutral DBE participation.

. Implementation Schedule
The Airport will implement this small business element within nine months of the FAA’s approval
of this document describing the element.

. Assurances

The Airport makes the following assurances:

1. The DBE Program, including its small business element is not prohibited by state law;

2. Certified DBEs that meet the size criteria established under the DBE Program are
presumptively eligible to participate in the small business element of the DBE Program;

3. There are no geographic or local preferences or limitations imposed on FAA-assisted contracts
and the DBE Program is open to small businesses regardless of their location;

4. There are no limits on the number of contracts awarded to firms participating in the DBE
Program,;

5. Reasonable effort will be made to avoid creating barriers to the use of new, emerging, or
untried businesses; and

6. Aggressive steps will be taken to encourage those minority and women owned firms
participating in the small business element of the DBE Program that are eligible for DBE
certification to become certified.

Small Business Goal

The Airport has adopted a goal of 11.4% for Small Businesses, as defined in 49 CFR Part 26.5 and
13 CFR Part 121.



SUBPART C - GOALS, GOOD FAITH EFFORTS AND COUNTING

Section 26.43 Quotas
Seneca County does not use quotas in any way in the administration of this DBE program.

Section 26.45 Overall Goals

A description of the methodology to calculate the overall goal and the goal calculations can be found
in Attachment 4 to this program. This section of the program will be updated annually.

In accordance with Section 26.45(f), Seneca County will submit its overall goal to DOT on August 1
of each year. Before establishing the overall goal each year, Seneca County will consult with the New
York State Department of Transportation (NYSDOT), Office of Equal Opportunity & Compliance
(OEODC) and the U.S. Census Bureau to obtain information concerning the availability of
disadvantaged and non-disadvantaged businesses, the effects of discrimination on opportunities for
DBE’s, and Seneca County’s efforts to establish a level playing field for the participation of DBE’s.

Following this consultation, Seneca County will publish a notice in The Reveille/Between the Lakes
and Finger Lakes Community Newspapers (Ovid Gazette) of the proposed overall goal, informing the
public that the proposed goal and its rational are available for inspection during normal business hours
at Seneca County Department of Economic Development and Planning, Seneca County Office
Building, One DiPronio Drive, Waterloo, NY 13165-1681 for 30 days following the date of the notice,
and informing the public that the County and DOT will accept comments on the goals for 45 days from
the date of the notice. Attachment 5 includes a copy of the notice Seneca County will issue.

Normally, Seneca County will issue this notice by June 1 of each year.

Our overall goal submission to DOT will include a summary of information and comments received
during this public participation process and our responses.

Seneca County will begin using our overall goal on October 1 of each year, unless we have received
other instructions from DOT. If Seneca County establishes a goal on a project basis, we will begin
using our goal by the time of the first solicitation for a DOT-assisted contract for the project.

Breakout of Estimated Race-Neutral & Race-Conscious Participation (26.51(a-c))

The breakout of estimated race-neutral and race-conscious participation can be found in Attachment 6
to this program. This section of the program will be updated annually when the goal calculation is
updated.

Contract Goals (26.51 (d-qg))

Seneca County will use contract goals to meet any portion of the overall goal Seneca County does not
project being able to meet using race-neutral means. Contract goals are established so that, over the
period to which the overall goal applies, they will cumulatively result in meeting any portion of our
overall goal that is not projected to be met through the use of race-neutral means.
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Seneca County will establish contract goals only on those DOT-assisted contracts that have
subcontracting possibilities. We need not establish a contract goal on every such contract, and the size
of contract goals will be adapted to the circumstances of each such contract (e.g., type and location of
work, availability of DBE’s to perform the particular type of work).

Seneca County will express our contract goals as a percentage of the Federal share of a DOT-assisted
contract.

Section 26.53 Good Faith Efforts

Demonstration of good faith efforts (26.53(a) & (c))

The obligation of the bidder/offeror is to make good faith efforts. The bidder/offeror can demonstrate
that it has done so either by meeting the contract goal or documenting good faith efforts. Examples of
good faith efforts are found in Appendix A to Part 26.

The following personnel is responsible for determining whether a bidder/offeror who has not met the
contract goal has documented sufficient good faith efforts to be regarded as responsible: Harriet
Haynes, Planner.

Seneca County will ensure that all information is complete and accurate and adequately documents the

bidder/offeror's good faith efforts before we commit to the performance of the contract by the
bidder/offeror.

Information to be submitted (26.53(b))

Seneca County treats bidder/offerors' compliance with good faith efforts' requirements as a matter of
responsibility.

Each solicitation for which a contract goal has been established will require the bidders/offerors to
submit the following information:

1. The names and addresses of DBE firms that will participate in the contract;

2. A description of the work that each DBE will perform;

3. The dollar amount of the participation of each DBE firm participating;

4. Written and signed documentation of commitment to use a DBE subcontractor whose
participation it submits to meet a contract goal;

5. Written and signed confirmation from the DBE that it is participating in the contract as
provided in the prime contractors commitment, and

6. If the contract goal is not met, evidence of good faith efforts.

Administrative Reconsideration (26.53(d))

Within 7 days of being informed by Seneca County that it is not responsible, because it has not
documented sufficient good faith efforts, a bidder/offeror may request administrative reconsideration.
Bidder/offerors should make this request in writing to the following reconsideration official: C.
Mitchell Rowe, County Manager, One DiPronio Drive, Waterloo, NY 13165-1681, (315) 539-1705.
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The reconsideration official will not have played any role in the original determination that the
bidder/offeror did not make document sufficient good faith efforts.

As part of this reconsideration, the bidder/offeror will have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate good
faith efforts to do so. The bidder/offeror will have the opportunity to meet in person with our
reconsideration official to discuss the issue of whether it met the goal or made adequate good faith
efforts to do. Seneca County will send the bidder/offeror a written decision on reconsideration,
explaining the basis for finding that the bidder did or did not meet the goal or make adequate good
faith efforts to do so. The result of the reconsideration process is not administratively appealable to the
Department of Transportation.

Good Faith Efforts when a DBE is replaced on a contract (26.53(f))

Seneca County will require a contractor to make good faith efforts to replace a DBE that is terminated
or has otherwise failed to complete its work on a contract with another certified DBE, to the extent
needed to meet the contract goal. Seneca County will require the prime contractor to notify the
DBELO immediately of the DBE's inability or unwillingness to perform and provide reasonable
documentation. The contractor will give notice in writing to the DBE, with a copy to the DBELO, of
its intent to request to terminate and/or substitute, and the reason for the request. The contractor will
give the DBE five days to respond to the contractor's notice and advise the DBELO and the contractor
of the reasons, if any, why it objects to the proposed termination of its subcontract and why the County
should not approve the contractor's action. If required in a particular case as a matter of public
necessity (e.g., safety), the response period may be less than five days.

In this situation, Seneca County will require the prime contractor to obtain our prior approval of the
substitute DBE and to provide copies of new or amended subcontracts, or documentation of good faith
efforts.

If the contractor fails or refuses to comply in the time specified, our contracting office will issue an

order stopping all or part of payment/work until satisfactory action has been taken. If the contractor
still fails to comply, the contracting officer may issue a termination for default proceeding.

Sample Bid Specification:

The requirements of 49 CFR Part 26, Regulations of the U.S. Department of Transportation, apply to
this contract. It is the policy of Seneca County to practice nondiscrimination based on race, color, sex,
or national origin in the award or performance of this contract. All firms qualifying under this
solicitation are encouraged to submit bids/proposals. Award of this contract will be conditioned upon
satisfying the requirements of this bid specification. These requirements apply to all bidders/offerors,
including those who qualify as a DBE. A DBE contract goal of _ percent has been established for
this contract. The bidder/offeror shall make good faith efforts, as defined in Appendix A, 49 CFR Part
26 (Attachment 1), to meet the contract goal for DBE participation in the performance of this contract.

The bidder/offeror will be required to submit the following information: (1) the names and addresses

of DBE firms that will participate in the contract; (2) a description of the work that each DBE firm will

perform; (3) the dollar amount of the participation of each DBE firm participating; (4) Written

documentation of the bidder/offeror's commitment to use a DBE subcontractor whose participation it
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submits to meet the contract goal; (5) Written confirmation from the DBE that it is participating in the
contract as provided in the commitment made under (4); and (6) if the contract goal is not met,
evidence of good faith efforts.

The forms found in Attachment 7 will be used to collect information necessary to determine whether
the bidder/offeror has satisfied these requirements.

Section 26.55 Counting DBE Participation

Seneca County will count DBE participation toward overall and contract goals as provided in 49 CFR
26.55. We will not count the participation of a DBE subcontract toward a contractor’s final
compliance with its DBE obligations on a contract until the amount being counted has actually been
paid to the DBE.

SUBPART D - CERTIFICATION STANDARDS

Section 26.61 — 26.73 Certification Process

As a Non-Certifying Partner of the NYSUCP, Seneca County will rely on the NYSUCP to use the
certificate standards of Subpart D of Part 26 to determine the eligibility of firms to participate as
DBE’s in DOT-assisted contracts. To be certified as a DBE, a firm must meet all certification
eligibility standards. Seneca County will make our certification decisions based on the facts as a
whole.

For information about the certification process or to apply for certification, firms should contact:

NYS Department of Transportation
Contract Audit Bureau

DBE Certification

50 Wolf Road, 1% Floor

Albany, NY 12232

Telephone: (518) 457-3180

Fax: (518) 457-1675
mdrake@dot.state.ny.us

A copy of the certification application forms and documentation requirements are found in
Attachment 8 to this program.
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SUBPART E - CERTIFICATION PROCEDURES

Section 26.81 Unified Certification Programs

Seneca County is a member of the Unified Certification Program (UCP), which is administered by the
New York State Unified Certification Program (NYSUCP). The UCP meets all of the requirements of
this section. The following is a description of the UCP:

The Disadvantaged Business Enterprise (DBE) regulation that took effect March 4, 1999 (Title
49 Part 26.81 of the Code of Federal Regulations) requires that each state have a “one-stop
shopping” certification process. This means that a firm would apply to only one agency for
DBE certification, and that agency’s decision would be honored by all other DBE certifying
agencies and all entities within the state that receive funds from the United States Department
of Transportation (for example, Metropolitan Planning Organizations and most airports). The
NYSUCP began to operate November 30, 2005. There are four agencies in New York State
that administer a DBE certification program. They are: Metropolitan Transportation Authority
(MTA), the Niagara Frontier Transportation Authority (NFTA), the New York State
Department of Transportation (NYSDOT), and the Port Authority of New York & New Jersey
(PANYNJ). The information obtained in the New York State Unified Certification Program
(NYSUCP) Disadvantaged Business Enterprise (DBE) Directory is provided by the NYSUCP
Certifying Partners.

Attachment 9 provides a copy of the Memorandum of Understanding that establishes the New York
State Unified Certification Program (NYSUCP) in accordance with Title 49 Part 26 of the Code of
Federal Regulations (49 CFR Part 26).

Section 26.83 Procedures for Certification Decisions

Re-certifications 26.83(a) & (¢)

The NYSUCP will review the eligibility of DBE’s that were certified under former part 23 to make
sure that they will meet the standards of Subpart E of Part 26. This review will be completed no later
than three years from the most recent certification date of each firm. Each Certifying NYSUCP Partner
shall electronically submit its current DBE Directory to the DBE Database Manager for inclusion in
the NYSUCP Directory. Each Certifying NYSUCP Partner shall attest to the fact that each DBE firm
submitted has been certified under the provisions of 49 CFR part 26. The Certifying Partners shall
meet to review the listing of currently certified DBE firms and determine the appropriate Certifying
NYSUCP Partner for future review of each DBE.

For firms that have been certified or reviewed and found eligible under part 26, the NYSUCP will
again review their eligibility after a three year time period. These firms must submit the following
information for certification renewal:

Renewal application and required supporting documentation
SBA Personal Financial Statement

Personal Income Tax Returns*

Business Tax Returns*
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e Any other documents deemed necessary (i.e., licenses, vehicle registrations, insurance
cards, etc.)

* |f an extension was filed for the prior year, two (2) years may be requested.

Upon receipt of the above, the information must be reviewed to determine continued
compliance with the certification eligibility criteria. A written evaluation of the firm’s
compliance with eligibility criteria must be prepared. In the event the firm continues to meet
the eligibility criteria, the firm will be sent a Certification Renewal letter, providing the firm
with certification for an additional three years. In the event that the firm no longer meets the
eligibility criteria for certification, proceedings for the removal of eligibility will be
commenced under 26.87.

"No Change" Affidavits and Notices of Change (26.83(j))

The NYSUCP requires all DBE’s to inform them, in a written affidavit, of any change in its
circumstances affecting its ability to meet size, disadvantaged status, ownership or control criteria of
49 CFR Part 26 or of any material changes in the information provided with the application for
certification.

The NYSUCP will also require all owners of all DBE’s they have certified to submit, on the
anniversary date of their certification, a "no change" affidavit meeting the requirements of 26.83(j).
The text of this affidavit is the following:

I swear (or affirm) that there have been no changes in the circumstances of [name of DBE firm]
affecting its ability to meet the size, disadvantaged status, ownership, or control requirements
of 49 CFR part 26. There have been no material changes in the information provided with
[name of DBE]'s application for certification, except for any changes about which you have
provided written notice to the certifying agency under 26.83(j). [Name of firm] meets Small
Business Administration (SBA) criteria for being a small business concern and its average
annual gross receipts (as defined by SBA rules) over the firm's previous three fiscal years do
not exceed $22.41 million.

Seneca County requires DBE’s to submit with this affidavit documentation of the firm's size and gross
receipts.

The NYSUCP Certifying Partner will notify all currently certified DBE firms of these obligations at
least 30 days in advance of its anniversary date, of the annual submission requirement and will be
provided with the necessary affidavits. This notification will inform DBE’s that to submit the "no
change" affidavit, their owners must swear or affirm that they meet all regulatory requirements of part
26, including personal net worth. Likewise, if a firm's owner knows or should know that he or she, or
the firm, fails to meet a part 26 eligibility requirement (e.g. personal net worth), the obligation to
submit a notice of change applies.

Personal Net Worth (26.67(h)

All disadvantaged owners of applicant firms and currently certified DBE firms whose eligibility under
Part 26 is reviewed are required to submit a statement of personal net worth, which is included in
Attachment 8.
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Section 26.86 Denials of Initial Requests for Certification

If a firm’s application is denied or decertified, it may not reapply until one year has passed from the
action.

Section 26.87 Removal of a DBE's Eligibility

In the event that it is proposed that a DBE’s certification be removed, the NYSUCP will follow
procedures consistent with 49 CFR Part 26.87. NYSUCP Certifying Partners shall accept written
complaints from any person, including Non-Certifying Partners, USDOT, and/or a Certifying Partner,
alleging that a currently certified DBE firm is ineligible. The complainant must state the specific
reasons for the challenge and submit any documentation in support of the complaint. The
complainant’s identity shall be protected as provided for in 26.109(b). The Certifying Partner
responsible for the original certification shall thoroughly investigate the complaint within a reasonable
time, not to exceed 60 days. The Certifying Partner shall notify the challenged firm, in writing, by
certified mail, of the preliminary findings. If reasonable cause to remove DBE certification eligibility
is found, the original Certifying Partner will notify the complainant of the specific grounds for removal
and will inform the firm of its right to appeal request of the preliminary findings to the NYSUCP. To
ensure separation of functions in a de-certification, Seneca County has determined that the NYSUCP
will serve as the decision-maker in de-certification proceedings. Seneca County has established an
administrative “firewall” to ensure that the Certifying Partner conducting the investigation and making
the preliminary determination for eligibility removal will not serve as a voting member on the hearing
board for the firm in question.

Section 26.89 Certification Appeals

Any firm or complainant may appeal our decision in a certification matter to DOT. Such appeals may
be sent to:

U.S. Department of Transportation
Departmental Office of Civil Rights

External Civil Rights Programs Division (S-33)
1200 New Jersey Ave., S.E.

Washington, DC 20590

Phone: (202) 366-4754

TTY: (202) 366-9696

Fax: (202) 366-5575

Seneca County will promptly implement any DOT certification appeal decisions affecting the
eligibility of DBE’s for our DOT-assisted contracting.

Pending a determination by USDOT, the decision rendered by the Certifying Partner remains in effect
for the NYSUCP. Upon notification by USDOT, the NYSUCP Certifying Partner will forward a copy
of the complete administrative record for review.

All appeal decisions rendered by USDOT are administratively final and are not subject to petitions for
reconsideration.
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SUBPART F - COMPLIANCE AND ENFORCEMENT

Section 26.109 Information, Confidentiality, Cooperation

Seneca County will safeguard from disclose to third parties information that may reasonably be
regarded as confidential business information, consistent with Federal, state, and local law.

Notwithstanding any contrary provisions of state or local law, Seneca County will not release personal
financial information submitted in response to the personal net worth requirement to a third party
(other than DOT) without the written consent of the submitter.

Monitoring Payments to DBE’s

Seneca County will require prime contractors to maintain records and documents of payments to
DBE’s for three years following the performance of the contract. These records will be made available
for inspection upon request by any authorized representative of Seneca County or DOT. This reporting
requirement also extends to any certified DBE subcontractor.

Seneca County will perform interim audits of contract payments to DBE’s. The audit will review
payments to DBE subcontractors to ensure that the actual amount paid to DBE subcontractors equals
or exceeds the dollar amounts stated in the schedule of DBE participation.

ATTACHMENTS

Attachment 1 Organizational Chart

Attachment 2 DBE Directory

Attachment 3 Monitoring and Enforcement Mechanisms

Attachment 4 Overall Goal Calculation

Attachment 5 Notice of Proposed Goal

Attachment 6 Breakout of Estimated Race-Neutral & Race-Conscious Participation
Attachment 7 Form 1 & 2 for Demonstration of Good Faith Efforts

Attachment 8 Certification Application Forms

Attachment 9 New York State Unified Certification Program

Attachment 10 Regulations: 49 CFR Part 26
Attachment 11 Bidders List
Attachment 12 DBE Services Certification Form
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ATTACHMENT 2

SENECA COUNTY AIRPORT

DBE DIRECTORY

NAME OF FIRM ADDRESS PHONE TYPE OF WORK
NUMBER
A-M Electric, Inc. P. O. Box 6484, Syracuse, NY 13217-6484 (315) 295-2205 Electrical

A & A Land Surveying, Inc.

458 Bay Meadow Drive, Webster, NY 14580

(585) 261-9868

Land Surveying

Abes Asphalt Service

51 New London Road, Pittsford, NY 14534

(585) 436-7427

Construction/Trucking

Apex Striping, Inc.

6500 New Venture Gear Drive, East Syracuse, NY 13057

(315) 432-0714

Construction

Architectura PC

247 N. Goodman Street, Rochester, NY 14607

(585) 442-8550

Land Surveying

Armstrong Electric 702 Jefferson Avenue, Rochester, NY 14611 (585) 235-0060 Electrical
Bedrock Construction Enterprises, Inc. 955 Buffalo Road, Rochester, NY 14624 (585) 436-6280 Excavation
Bero Architecture PLLC 32 Winthrop Street, Rochester, NY 14607 (585) 262-2035 Land Surveying
Bill’s Topsoil Sand Gravel and Trucking 3 Carriage House Lane, Rochester, NY 14624 (585) 247-2010 Trucking
Brightline Striping LLC 536 State Route 104, Ontario, NY 14519 (585) 265-2229 Line Striping

C & A Pavement Marking Inc. 50 Bennington Drive, Rochester, NY 14616 (585) 621-7940 Line Striping
CRT Enterprises of Rochester, LLC 6 Imperial Heights, Rochester, NY 14617 (585) 739-3120 Trucking
Cannon Electric 1125 Bay Street, Rochester, NY 14609 (585) 482-9551 Electrical

City Electric 514 Genesee Street, Syracuse, NY 13204 (315) 474-7841 Supplier
Cochise Trucking 110 Wilder Terrace, Rochester, NY 14614 (585) 621-3921 Trucking

Cornhill Trucking & Paving

57 Laser Street #1, Rochester, NY 14621

(585) 230-0033

Construction/Trucking

Creative Details Inc.

124 Belmont Street, Rochester, NY 14620

(585) 442-8613

Electrical

D J Smith Trucking 4782 Shepard Road, Marcellus, NY 13108 (315) 673-4124 Trucking
Deborah Jean Electrical Contractor Inc. 1175 Middle Black Brook Road, Seneca Falls, NY 13148 (315) 568-6180 Electrical
Decca Paving, Inc. 473 Western Drive, Rochester, NY 14623 (585) 279-0948 Paving
Dhawan Engineering, P.C. 3 Unicorn Street, Chestnut Ridge, NY 10952 (845) 352-2254 Engineering

Drawings

4066 Boynton Road, Walworth, NY 14568

(315) 986-4893

Land Surveying

EJ Construction Group Inc.

4522 A Wetzel Road, Liverpool, NY 13090

(315) 622-4158

General Construction

Empire Wrecking Co., Inc. 887 Copper Kettle Road, Webster, NY 14580 (315) 524-4099 Sitework
English Trucking 247 Arnett Boulevard, Rochester, NY 14619 (716) 232-3984 Trucking
Ernest Kimball Inc. 1807 Tebor Road, Webster, NY 14580 (585) 265-2539 Trucking
Evans Paving 49 Hewitt Street, Rochester, NY 14612 (585) 621-5191 Paving
Finger Lakes Systems Inc. 64-15 Plastermill Road, Victor, NY 14564 (585) 924-3821 Grading

Fisher Associates PE LS PC

135 Calkins Road, Rochester, NY 14623

(585) 334-1310

Engineering/Land Surveying
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H A Enterprises 87 Drake Drive, Rochester, NY 14617 (585) 323-2150 Electrical
Hickory Hill Construction Inc. 6709 Rush Lima Road, Honeoye Falls, NY 14472 (585) 533-1934 Excavation
Hilliano Construction & Electrical Inc. 560 Jefferson Avenue, Suite 201, Rochester, NY 14611 (585) 436-8130 Electrical
Hynes Concrete Contractors 1599 Wayneport Road, Macedon, NY 14502 (315) 986-2415 Construction/Excavation
IMS PC 3098 Clover Street, Pittsford, NY 14534 (585) 381-6232 Engineering
Integrative Design & Architecture 250 South Avenue Suite 100, Rochester, NY 14604 (585) 259-8860 Land Surveying
Invictus Electrical LLC 1939 Bennett Road, Suite 7, Victor, NY 14564 (585) 657-1164 Electrical

JC Smith Inc. 345 Peat Street, Syracuse, NY 13210 (315) 428-9903 Supplier

JHP Industrial Supply Co. Inc. 321 West Taylor Street, Syracuse, NY 13205 (315) 422-0050 Supplier

JP Electric 124 York Street, Rochester, NY 14611 (585) 235-1289 Electrical

John A. Greene 2562 Culver Road, Rochester, NY 14609 (585) 290-8689 Electrical

John J. Dias P. O. Box 11902, Syracuse, NY 13218 (315) 762-4991 Trucking
Kocher-O’Brien Construction Co., Inc. 5821 Bull Hill Road, Lafayette, NY 13084 (315) 469-1882 Construction
LAG Consulting Inc. 950 Exchange Street, Rochester NY 14608 (585) 454-6764 Electrical
Landscape & Prospect 107 Saybrook Lane, Syracuse, NY 13214 (315) 446-0102 Landscaping
Larsen PE LS PC 700 West Metro Park, Rochester, NY 14623 (585) 272-7310 Engineering
Lozier Environmental Consulting Inc. 2011 East Main Street, Rochester, NY 14609 (585) 654-9080 Testing

MJ Dreher Trucking Inc. 50 Owens Road, Brockport, NY 14420 (585) 637-3080 Trucking

MNS Pro Companies, Inc.

1105 N. Salina Street, Syracuse, NY 13208

(315) 657-1879

Construction/Landscaping

MS Unlimited

P. O. Box 577, Syracuse, NY 13206

(315) 437-1291

Safety Products Supplier

Marques & Associates Land Surveyors PC

656 Park Avenue, Suite 4, Rochester, NY 14607

(585) 723-1820

Land Surveyors

Maxim Construction Services

6085 Galster Road, East Syracuse, NY 13057

(315) 432-9324

Construction

Minority Material Haulers, Inc. 3 Sunrise Park, Pittsford, NY 14534 (585) 586-1620 Trucking
Minority Trucking of Rochester, NY, Inc. 23 Ritz Street, Rochester, NY 14605 (585) 325-3782 Trucking
Mitchell’s Construction Solutions 2666 Warners Road, Warners, NY 13164 (315) 672-3431 Landscaping
Morning Star Construction 585 Chamber Street, Spencerport, NY 14559 (585) 301-6627 Trucking
P D S Construction 700 Cook Road, Hamlin, NY 14464 (716) 659-2982 Trucking
Pathfinder Engineers and Architects LLP 134 South Fitzhugh Street, Rochester, NY 14608 (585) 325-6004 Engineering

Pittsford Paving Inc.

2053 Brighton Henrietta Townline Road, Rochester, NY 14602

(585) 424-3460

Excavation/Paving/Landscaping

Popli Architecture Engineering & LS

555 Penbrooke Drive, Penfield, NY 14526

(585) 388-2060

Engineering/Land Surveying

Property Construction Services LLC

7340 Victor Mendon Road, Victor, NY 14564

(585) 924-3020

Sitework

Prudent Engineering LLP

6390 Fly Road, East Syracuse, NY 13057

(315) 432-9823

Engineering

RAVI Engineering & Land Survey PC

2110 S. Clinton Avenue, Suite 1, Rochester, NY 14618

(585) 223-3660

Engineering/Land Surveying

Razak Associates

2060 Nine Mile Point Road, Suite 300, Penfield, NY 14526

(585) 388-6710

Engineering/Land Surveying

Roc Trucking LLC 329 Fourth Street, Rochester, NY 14605 (585) 654-6089 Trucking
Rochester Freight Systems Corporation 73 Deep Rock Road, Rochester, NY 14624 (585) 236-1560 Trucking
Samson Fuel & Trucking/Tra Lin Corp. 2285 Ridgeway Avenue, Rochester, NY 14626 (585) 254-6010 Trucking
Scott Construction of Rochester, Inc. 42 Williamsburg Road, Pittsford, NY 14534 (716) 235-8660 Electrical
Shawn Bell’s Trucking 9 Yankee Court, Rochester, NY 14624 (585) 704-5118 Trucking

Shumaker Engineering & Land Surveying

7900 Davis Road North, Clay, NY 13041

(315) 699-4752

Engineering/Land Surveying

Triplett Facilities Consulting

65 Frankland Road, Rochester, NY 14617

(845) 766-3795

Electrical
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Vargas Associates, Inc.

40 Humboldt Street, Suite 101, Rochester, NY 14609

(585) 730-8260

Electrical

Washington Property Management

11 Timarron Trail, Rochester, NY 14612

(585) 820-7198

Excavation/Paving/Trucking/Landscaping

Wilson Brothers Drywall & Construction

1165 Bay Street, Rochester, NY 14609

(585) 230-6060

Grading

Note: All firms listed are included in the NYSUCP and Empire State Development’s DBE Directory of July 2013.
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Attachment 3
Monitoring and Enforcement Mechanisms

Seneca County has available several remedies to enforce the DBE requirements contained in its
contracts, including but not limited to, the following:

1. Breach of contract action, pursuant to the terms of the contract;
2. Breach of contract action, pursuant to Section 26.109;

In addition, the federal government has available several enforcement mechanisms that it may apply to
firms participating in the DBE program, including but noted limited to, the following:

1. Suspension or debarrment proceedings pursuant to 49 CFR Part 26.
2. Enforcement action pursuant to 49 CFR Part 31.
3. Prosecution pursuant to 18 US 1001.

New York State Constitution: Article 1, Section 11, of the NYS Constitution prohibits discrimination
against anyone because of race, color, creed, or religion by any other person or by any firm,
corporation, or institution, or by the state or any agency or subdivision thereof. NY Executive Law
Section 296 (see below) substantially extends to employment relationships the equal protection clause
(Art. 1, Sec. 11) of the Constitution.

New York General Municipal Law: Article 5-A, Sections 103-a and 103-b, allows a municipal
corporation or any public department, agency, or official to cancel or terminate any contract made with
a contractor who refuses to appear before a grand jury, head of a state department, temporary state
commission, or other state agency that is empowered to compel the attendance of witnesses. (The
constitutionality of these sections has been questioned by the courts and the State Comptroller, so they
may not be valid. See also State Finance Law, below).

New York Labor Law: Article 8, Section 220-e provides that every contract for or on behalf of the
state or a municipality for the construction, alteration, or repair of any public building or public work
or for the manufacture, sale, or distribution of materials, equipment, or supplies shall contain
provisions by which a contractor with the state or municipality agrees, among other things, that it will
not discriminate in the hiring of employees (Subparagraph (a)), and that there may be deducted from
any amount payable to the contractor by the state or municipality under the contract a penalty of $50
for each person for each calendar day during which such person was discriminated against or
intimidated in violation of this contractual provision (Subparagraph (c)).

New York State Finance Law: Article 9, Sections 139-a and 139-b are nearly identical to General
Municipal Law Sections 103-a and 103-b, except that they refer to the power of the state to cancel or
terminate a contract for a contractor’s failure to appear. (Interestingly, there doesn’t seem to have been
the same kind of legal challenge to the state law as has arisen with the General Municipal Law).

New York State Transportation Law: Section 14 lists the powers and duties of the Commissioner of
Transportation, which presumably includes the ability to enforce the policy of the NYSDOT,
expressed in 17 New York Code of Rules and Regulations (NYCRR) Part 35, Section 35.2, to afford
the opportunity for full participation in the free enterprise system to socially and economically
disadvantaged persons for encouraging utilization of disadvantaged business enterprise in NYSDOT
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construction projects. Part 35, Section 35.3, adopts by reference the federal DBE regulations found in
49 Code of Federal Regulations (CFR) Part 26 (reference is made to VVolume 64, Number 21 of the
Federal Register, issued February 2, 1999).

New York State Executive Law: Section 296 details the types of discrimination that are unlawful in
New York. Sections 297 and 298 contain the review and enforcement procedures available through
the Human Rights Division or the courts.

New York Highway Law: Section 85 states that the Commissioner of Transportation is authorized,
empowered, and directed to perform and do such other and further acts as may be necessary to comply
with federal highway aid requirements and transportation acts.

New York Civil Practice Law and Rules: These laws and rules govern the enforcement of a party’s
rights and obligations in state courts.
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Attachment 4
Section 26.45: Overall Goal Calculation

Amount of Goal

Seneca County’s overall goal for FY 2014-2016 (October 1, 2013 - September 30, 2016) is 5.7% of the
Federal financial assistance the Airport will expend in USDOT-assisted contracts.

The amount of USDOT assisted contracts that the Airport expects to let during this fiscal year is

$4,972,500, this means that Seneca County has set a goal of expending $283,433 with DBE’s during
this fiscal year.

Methodology

Step 1 — Base Figure Determination

The first step in establishing an overall goal for DBE participation is to establish a Base Figure for the
relative availability of DBE vendors within the Airport’s overall Normal Market Area from the
business categories associated with the Airport’s projects in Fiscal Year (FY) 2014-2016.

The Normal Market Area (NMA)

The Airport’s Normal Market Area is primarily based upon two factors: 1) where the substantial
majority of all firms (DBE contractors/subcontractors and the non-DBE contractors/subcontractors) are
located with whom the Airport does business, and 2) where the substantial majority of contracting
dollars are anticipated to be spent by the Airport on USDOT assisted projects.

Table 1: Counties in the Airport’s local market area

Cayuga Monroe
Onondaga Seneca
Wayne Ontario

North American Industry Classification System (NAICS)

The total number of all contractors and subcontractors located in the Market Area, who would be
available for USDOT assisted projects, was extracted from the North American Industry Classification
System (NAICS) via the County Business Patterns data for New York State (2011) obtained from the
US Census Bureau.
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Determination of the Relevant NAICS Codes

Finger Lakes Regional Airport — FY 2014-2016 Estimated Projects

The Consulting Engineer provided the information below concerning project/activity types proposed

for FY 2014-2016:

Table 2: Proposed FY 2014-2016 Projects — Finger Lakes Regional Airport

PROJECT FEDERAL ACTIVITY NAICS

FUNDS CODE

Taxiway Rehabilitation & Drainage $675,000 Engineering 541330
Improvements — Construction, Phase | Construction 237310
Site Preparation/Demolition 238910

Trucking 484110

Landscaping 561730

Apron Rehabilitation & Expansion — $2,115,000 Engineering 541330
Design and Phase | - Construction Surveying 541370
Construction 237310

Site Preparation/Demolition 238910

Trucking 484110

Landscaping 561730

Runway Extension — Environmental $157,500 Engineering 541330
Assessment Surveying 541370
Apron Rehabilitation & Expansion, Phase | $1,800,000 Engineering 541330
Il - Construction Construction 237310
Site Preparation/Demolition 238910

Trucking 484110

Landscaping 561730

Runway 1-19 Extension — Design $225,000 Engineering 541330
Surveying 541370

Total $4,972,500

Determination of Relative Availability of DBE’s in Market areas, compared to all firms

Table 3: All Firms and DBE’s — Finger Lakes Regional Airport, by relevant NAICS Codes
For FY 2014-2016 Project(s)

NAICS CODE DBE FIRMS ALL FIRMS
237310 13 55
238910 9 146
484110 19 117
541330 10 251
541370 10 45
561730 5 547

Total 66 1,161
DBE Base Figure = 66 + 1,161 =5.7%
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Sources:

1. New York State Unified Certification Program DBE Directory of July 2013
2. Empire State Development DBE Directory of July 2013
3. Census Bureau Database of 2011

Determination of the Step 1 DBE Base Figure

The Step 1 DBE Base Figure was derived by dividing the total number of DBE contractors and
subcontractors within the Normal Market Area by the total number of contractors and subcontractors
within the Normal Market Area contained in the same NAICS categories above.

The Step 1 DBE Base Figure for the Finger Lakes Regional Airport is 5.7%, using the NAICS Code
methodology.

Step 2 — Adjustments of the DBE Base Figure

After the Step 1 DBE Base Figure has been developed, the regulations (49 CFR Part 26) require that
additional evidence in the sponsor’s jurisdiction be considered to determine what adjustment, if any, is
needed to the base figure in order to arrive at the overall goal.

Past DBE Participation

The overall DBE goals accomplished at the Airport in recent years were examined, by reviewing the
annual “Uniform Report of DBE Awards or Commitments and Payments”.

Adjustment Factors to Consider

The regulations further state that there are many types of evidence that must be considered when
adjusting the base figure.

The historical overall DBE goals accomplished at the Airport in recent years were examined relative to
the above consideration. Note the annual DBE percent accomplishment for 2011-2013

Table 4: Finger Lakes Regional Airport DBE Accomplishment
as indicated by DBE Data Reporting Form: 2011-2013

REPORT PERIOD APPROVED DBE TOTAL DBE ACHIEVED
GOAL PERCENT ACHIEVED OVER/UNDER
2011 3.4 0 -3.4
2012 3.4 0 -3.4
2013 3.4 0 -3.4

The AIP funded projects performed at the airport included projects that didn’t offer the opportunity for
significant DBE participation.
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Adjustment to Step 1 - Base Figure

With the adjustment factors considered to this point, no adjustment will be made. The County will
adopt the baseline percentage of 5.7% as the overall goal. Future steps to increase DBE participation
will be taken, i.e., expanding the market area, publishing more advertisements, and working more
closely with minority organizations for better communication.

Consultations

No specific information was available for the Region discussing disparities between minorities and
non-minorities in accessing financing, bonding, insurance, etc.

Evidence from Disparity Studies

There was no disparity study available from which to gather information to adjust the base figure. This
was determined by researching websites where no information was located.

Consultations and Public Participation

As indicated in the above detailed excerpt of the Methodology, a variety of resource agencies were
consulted in developing the overall goal. These agencies included, but were not limited to, the Census
Bureau Database, the NYSUCP and Empire State Development DBE Directories.

Consultation discussions were held as follows:

Consultation Summary: Finger Lakes Regional Airport — July 2013

AGENCY/ORGANIZATION DISCUSSION/INFORMATION

NYSUCP No effects of discrimination noted

Mohawk Valley Small Business Development Center | No effects of discrimination noted

Process
Seneca County shall submit its overall goal to DOT on August 1 of each year.

Before establishing the overall goal each year, Seneca County will consult with local minority,
women’s and general contractor groups, community organizations and other relevant organizations to
obtain information concerning the availability of disadvantaged and non-disadvantaged businesses, the
effects of discrimination on opportunities for DBE's, and Seneca County's efforts to establish a level
playing field for the participation of DBE's.

Following this consultation, we will publish a notice of the proposed overall goal, informing the public
that the proposed goal and its rationale are available for inspection during normal business hours at our
principal office for 30 days following the date of the notice, and informing the public that the DOT and
Seneca County will accept comments on the goals for 45 days from the date of the notice. The
publication will be printed in the Oneida Daily Dispatch and the Mid-York Weekly, and will include
addresses to which comments may be sent and where the proposal may be reviewed. Any comments
received will be incorporated into the plan, if necessary.
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Our overall goal submission to DOT will include a summary of information and comments received
during this public participation process and our responses.

We will begin using our overall goal on October 1 of each year, unless we have received other
instructions from DOT.
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Attachment 5

Notice of Proposed Goal

Seneca County proposes an overall goal of 5.7% of its Disadvantaged Business Enterprise (DBE)
Program for FAA funded projects. The proposed goal and its rationale are available for inspection

during normal business hours until at the following location: Seneca County Economic
Development and Planning, Seneca County Office building, One DiPronio Drive, Waterloo, NY
13165-1681. Comments on the goal will be accepted until at the above address.
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Attachment 6

Section 26.51: Breakout of Estimated Race-Neutral and Race-Conscious Participation

The following is a summary of the basis of our estimated breakout of race-neutral and race-conscious
DBE participation:

We will adjust the estimated breakout of race-neutral and race-conscious participation as
needed to reflect actual DBE participation (see 26.51(f)) and we will track and report race-
neutral and race-conscious participation separately. For reporting purposes, race-neutral DBE
participation includes, but is not necessarily limited to, the following: DBE participation
through a prime contract a DBE obtains through customary competitive procurement
procedures; DBE participation through a subcontract on a prime contract that does not carry a
DBE goal; DBE participation on a prime contract exceeding a contract goal;, and DBE
participation through a subcontract from a prime contractor that did not consider a firm's DBE
status in making the award.

The Airport will meet the maximum feasible portion of its overall goal by using race-neutral means of
facilitating DBE participation. The Airport will use the following race-neutral means to increase DBE
participation:

1) Arranging solicitations, give date and times for the presentation of bids, quantities,
specification, and delivery schedules in ways that facilitate DBE, and other small business
participation;

2) Provide technical assistance upon request;

3) Conduct informational and communication workshops when necessary on contracting
procedures, attend pre-bid and pre-construction meetings on specific contract opportunities
(i.e., ensuring the inclusion of DBE’s and other small businesses on the Airport’s mailing lists
for bidders; ensuring the dissemination of information, such as the list of subcontractors to
bidders on prime contracts;

4) Refer DBE’s to local support service programs to develop and improve immediate and long-
term business management, record keeping, technological and electronic media capabilities and
enhanced financial and accounting capabilities of DBE’s and other small businesses;

5) Assist DBE’s, and other small businesses, to develop their capability to utilize emerging
technology and conduct business through electronic media.

6) Provide service to DBE’s, and other small businesses, to improve long-term development,
increase opportunities to participate in a variety of kinds of work, handle increasingly
significant projects, and achieve eventful self-sufficiency.

We estimate that, in meeting our overall goal of 5.7%, we will obtain 0% race-neutral participation and
5.7% through race-conscious measures. We will attempt to use race-neutral participation by adding
our local M/WBE organization to our list to receive a notice to bidders on projects out to bid, so that
DBE’s will be informed of upcoming projects. We also make our DBE bidders list available to prime
contractors that may be looking for subcontractors

Failure to Meet Overall Goals (26.47)

The County will maintain an approved DBE Program and overall DBE goal, if applicable, as well as
administer our DBE Program in good faith to be considered to be in compliance with this part.
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If awards and commitments shown on the Uniform Report of Awards or Commitments and Payments
at the end of any fiscal year are less than the overall goal applicable to that fiscal year, we will do the
following in order to be regarded by the Department as implementing our DBE Program in good faith:

1) Analyze in detail the reasons for the difference between the overall goal and awards and
commitments in that fiscal year;

(2 Establish specific steps and milestones to correct the problems identified in the analysis and to
enable us to meet fully our goal for the new fiscal year;

3) The County will retain analysis and corrective actions for three years and make it available to
the Department upon request.
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Attachment 7

Forms 1 & 2 for Demonstration of Good Faith Efforts

[Forms 1 and 2 should be provided as part of the solicitation documents.]
FORM 1: DISADVANTAGED BUSINESS ENTERPRISE (DBE) UTILIZATION

The undersigned bidder/offeror has satisfied the requirements of the bid specification in the following
manner (please check the appropriate space):

The bidder/offeror is committed to a minimum of ___ % DBE utilization on this contract.

The bidder/offeror (if unable to meet the DBE goal of %) is committed to a
minimum of % DBE utilization on this contract and submits documentation

demonstrating good faith efforts.

Name of bidder/offeror’s firm:

State Registration No.

By

(Signature) Title
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FORM 2: LETTER OF INTENT

Name of bidder/offeror’s firm:

Address:

City: State: Zip:

Telephone:

Name of DBE Firm;

Address:

City: State: Zip:

Description of work to be performed by DBE firm:

The bidder/offeror is committed to utilizing the above-named DBE firm for the work described above.
The estimated dollar value of this work is $

Affirmation

The above-named DBE firm affirms that it will perform the portion of the contract for the estimated
dollar value as stated above.

By:

(Signature) (Title)

If the bidder/offeror does not receive award of the prime contract, any and all representations in
this Letter of Intent and Affirmation shall be null and void.

(Submit this page for each DBE subcontractor)
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Attachment 8

Certification Application Forms




DISADVANTAGED BUSINESS ENTERPRISE PROGRAM
49 C.F.R. PART 26

UNIFORM CERTIFICATION APPLICATION

ROADMAP FOR APPLICANTS

Should I apply?

o Isyour firm at least 51%-owned by a socially and economically disadvantaged
individual(s) who also controls the firm?

o Isthe disadvantaged owner a U.S, citizen or lawfully admitted permanent resident of the
USs.?

o Isyour firm a small business that meets the Small Business Administration’s (SBA’s) size |
standard and does not exceed $17.42 million in gross annual receipts?

o Is your firm organized as a for-profit business?

= ifyou answered “Yes" to all of the questions above, you may be eligible to
participate in the U.S. DOT DBE program.

Is there an easier way to apply?
If you are currently certified by the SBA as an 8(2) and/or SDB firm, you may be eligible for a
streamlined certification application process. Under this process, the certifying agency to which
you are applying will accept your current SBA application package in lieu of requiring you to fill
out and submit this form. NOTE: You must still meet the requirements for the DBE
program, including undergoing an on-site review.

Be sure to attach all of the required documents listed in the Documents Check List at the end
of this form with your completed application.

‘Where can I find more information?

o U.S. DOT - hitp://osdbuweb.dot.gov/business/dbe/index. html (this site provides useful links to

the rules and regulations governing the DBE program, questions and answers, and other
pertinent information)
o SBA - hitp://www ntis.gov/naics (provides a listing of NAICS codes) and

http://www.sba.gov/size/indextableofsize. html (provides a listing of SIC codes)
oram)

O 49 CFR Part 26 (the rules and regulations governing the DBE

Under Sec. 26.107 of 49 CFR Part 26, dated February 2, 1999, if at any time, the Department or a recipient has
reason to believe that any person or firm has willfully and knowingly provided incorrect information or made
false statements, the Department may initiate suspension or debarment proceedings against the person or firm
under 49 CFR Part 29, take enforcement action under 49 CFR Part 31, Program Fraud and Civil Remedies, and/or
refer the matter to the Department of Justice for criminal prosecution under 18 U.S.C. 1001, which prohibits false

statements in Federal programs.




Section 1: CERTIFICATION INFORMATION
A, Prior/Other Certifications

Is your firm currently certified for | x DBE | Name of certifying agency:
any of the following programs?

(If Yes, check appropriate box(es)) Has your firm’s state UCP conducted an on-site visit? *

n¥es,on [/ [/ State: 7 No

n 8(a) | ® STOP! If you checked either the B(a) or SDB box, you may not
7 SDB | have to complete this application. Ask your state UCP about the
streamlined application process under the SBA-DOT MOU,

B. Prior/Other Applications and Privileges

Has your firny (under any name) or any of its owners, Board of Directors, officers or management personnel, ever
withdrawn an application for any of the programs listed above, or ever been denied certification, decertified, or
debarred or suspended or otherwise had bidding privileges denied or restricted by any state or local agency, or
Federa] entity?

wYes,on___/ [/ =No

If Yes, identify State and name of state, local, or Federal agency and explain the nature of the astion:

Section 2: GENERAL INFORMATION

A, Contact Information

(1) Contact person and Title: ' (@) Legal name of G

(3) Phone % [ (@) Other Phone % G Fex &

(6) E-mail: | (7) Website (i have one):

(8) Street address of firm (No P.0. Box): City: County/Parish: State: Zip:
(9) Mailing address of firm (if different): City: County/Parish: State: Zip:

B. Business Profile

(1) Describe the primary activities of your firm: (2) Federal Tax ID (if any):

(3) This firm was established on / / (4) I'iWe have owned this firm since: / /

(5) Method of acquisition (check all that apphy):
7 Started new business  x Bought existing business =« Inherited business 7 Secured concession
1 Merger or consolidation % Other (explain)

(6) Is your firm “for profit"? p Yes pNo | ® STOP! If your firm is NOT for-profit, then you do NOT qualify
. for this program and do NOT need to fill out this application.




(7) Type of firm (check all that apply):

Sole Proprietorship

Partnership

Corporation

Limited Liability Partnership

Limited Liability Corporatio

Joint Venture :

Other, Describe:

(8) Has your firm ever existed under different ownership, a different type of ownership, or a different name?

n Yes nNo

A A3 AFAAAaA

If Yes, explain:
(9) Number of employees: Full-time Part-time Total
(10) Specify the gross receipts of the firm for the last 3 years: Year Total receipts $
. Year Total receipts §
Year Total receipts $

C. Relationships with Other Businesses
(1) Is your firm co-located at any of its business locations, or does it share a telephone number, P.O. Box, office
space, yard, warchouse, facilities, equipment, or office staff, with any other business, organization, or entity?

7 Yes n No

If Yes, identify: Other Firm's name;

Explain nature of shared facilities:

(2) At present, or at any time inthe | () been a subsidiary of any other firm? % Yes n No

past, has your firm: (b) consisted of a partnership in which one or more of the partners are other
firms? % Yes n No
(c) owned any percentage of any other firm? 7 Yes  No
(d) had any subsidiaries? % Yes ® No

(3) Has any other firm had an ownership interest in your firm at present or at any time inthe past? & Yes n No
(4) If you answered “Yes" to any of the questions in (2)(2)-(d) and/or (3), identify the following for each (arzach
extra sheets, if needed): .

Name Address Tyvpe of Business

L.

2.

3.

D. Immediate Family Member Businesses
Do any of your immediate family members own or manage another company? p Yes pNo

*| If Yes, then list (attach extra sheets, if needed):
Name Relationship Company e of Business Own or Manage?

1.

2.




Section 3: OWNERSHIP

Identify all individuals or helding companies with any ownership interest in your firm, providing the
information requested below (If more than one owner, attach separate sheets for each additional owner):

A. Backgroand Information

(1) Name: | (2) Title: [ (3) Home Phone #:
(4) Home Address (streef and number): City: State: Zip:
(5) Gender: nMale n Female (6) Ethmic group membership (Check all that apply):
(7) U.S. Citizen: & Yes = No % Black n Hispanic 7t Native American
(8) Lawfully Admitted Permanent Resident: © Asian Pacific « Subcontinent Asian
nYes = No 7 Other (specify)
B. Ownership Interest
(1) Number of years as owner: (2) Initial investment to Type Dollar Value
(3) Percentage owned: acquire ownership Cash 8
(4) Familial relationship to other owners: interest in firm: Real Estate §
Equipment $
Other 3

(5) Shares of Stock:  Number Percentage Clags Date acquired Method Acquired

(6) Does this owner perform a management or supervisory function for any other business? = Yes n No
If Yes, identify: Name of Business: Function/Title:

(7) Does this owner own or work for any other firm(s) that has a relationship with this firm (e.z,, ownership interes,
shared office space, financial investinents, equipment, leases, personnel sharing, ete.)? % Yes n No

If Yes, identify: Name of Business: Function/Title:
Nature of Business Relationship:

C. Disadvantaged Status — NOTE: Complete this section only for each owner applying for DBE qualification
(i.e. for each owner claiming te be socially and economically disadvantaged) .

(1) What is the Personal Net Worth (PNW) of the owner(s) applying for DBE qualification? (Use and attack the
Personal Financial Statement form at the end of this application; attach additional sheets if more than one owner is applying)

(2) Has any trust been created for the benefit of this disadvantaged owner(s)? p Yes p No
If Yes, explain (attach additional sheets if needed):




Section 4: CONTROL

A, Identify your firm’s Officers & Board of Directors (I additional space is required, attach a separate sheet);

Name Title Date Appointed Ethnicity Gender
(1) Officers | (a)
of the
Company g))
(d)
(e)
(2) Board of | (a)
Directors (b)
(e
@
(e)

(3) Do any of the persons listed in (1) and/or (2) above perform a management or supervisory function for any other

business? = Yes % No
If Yes, identify for each: Person: Title:
Business: Function:
{4) Do any of the persons listed (1) and/or (2) above own or work for any other firm(s) that has a relationship with
this firm (e.g., ownership interest, shared office space, financlal Investments, equipment, leases, personnel sharing, e1e.)? 1 Yes 1 No

If Yes, identify for each: Firm Name: Person:
Nature of Business Relationship: '

B. Identify your firm's management personnel who control your firm in the following areas (Jfmore than
two persons, attach a separate sheet);

Name Title Ethnicity | Gender

(1) Financial Decisions
(responsibility for acquisition of lines of
credil, surety bonding, supplies, ete.)

(2) Estimating and bidding

(3) Negotiating and Contract

Execution
(4) Hiring/firing of management

personnel
(5) Field/Production Operations

Supervisor
(6) Office management

(7) Marketing/Sales

(8) Purchasing of major

equipment
(9) Anthorized to Sign Company

Checks (for any purpose)
(10) Authorized to make

Sl Ll i R G Fal o L £ 0 o F O P PO P PO ) ey ey

Financial Transactions




(11) Do any of the persons listed in (1) through (10} above perform a management or supervisory function for any

other business? © Yes © No

If Yes, identify for each: Person: Title:
Business: Function:

(12) Do any of the persans listed in (1) through (10) above own or work for any other firm(s) that has a relationship

with this firm (e.g., ownership interest, shared office space, financial investments, equipment, leases, personnel sharing, etc.)?

7t Yes T No

If Yes, identify for each: Firm Name: Person:
Nature of Business Relationship:

C. Indicate your firm’s inventory in the following categories (attach additional sheets if needed):
[€)) Equipment

Type of Equipment Make/Model Current Value Owned or Leased?
(2)
()
(©
(2) Vehicles
Type of Vehicle Make/Model Current Value Owned or Leased?
®
(b)
(©
3) Office Space
Street Address Owned or Leased? | Current Value of Property or Lease
(@)
)
{4 Storage Space
Street Address Owned or Leased? | Current Value of Property or Lease
(a) '
(b)

D. Does your firm rely on any other firm for management functions or employee payroli? = Yes 7 No

If Yes, explain:

E. Financial Information

(1) Banking Information:
(2) Name of bank: (b) Phone No: ()




| (c) Address of bank: City: State: Zip: ]

(2) Bonding Information: If you have bonding capacity, identify: (2) Binder No:

(b) Name of agent/broker (¢)PhoneNo: ( )
(d) Address of agent/broker: City: State: Zip:
(e) Bonding limit: Aggregate limit $ Project limit §
F. Identify all sources, amounts, and purposes of money loaned to your firm, including the names of any
persons or firms securing the loan, if other than the listed owner:
Name of Source Address of Source Name of Person Original Current Puarpose of Loan

Securing the Loan Amount Balance

1.

2,

3.

G List all contributions or transfers of assets to/from your firm and to/from any of its owners over the

_past two years (attach additional sheets if needed):
Contribution/Asset | Dollar Value From Whom To Whom Relationship Date of
Transferred Transferred Transfer
1.
3

H. List carrent licenses/permits held by any owner and/or employee of your firm (e.g. contractor, engineer,
architect, etc.)(attach additional sheets if needed):

Name of Licerse/Permit Holder Type of License/Permit Expiration | License Number
Date and State

I List the three largest contracts completed by your firm in the past three years, if any:
Name of Name/Location of Type of Work Performed Dollar Value of

Ownaer/Contractor Project Contract




J. List the three largest active jobs on which your firm is currently working:

Name of Prime Location of Type of Work Project | Aunticipated Dollar
Contractor and Project Project Start Date | Completion | Value of
Number Date Contract
1.
2.
3.




INSTRUCTIONS FOR COMPLETING THE DISADVANTAGED BUSINESS ENTERPRISE (DBE)

PROGRAN UNIFORM CERTIFICATION APPLICATION
NOTE: If you require additionsl space for any question in this application, please attach additional shests or copies as needed,
teking care tv Indicate on each attached shect/copy the section and number of this application to which it refers.

Section 1: CERTIFICATION INFORMAITON

A.

Prior/Other Certifications

Check the appropriate box indicating for which
program your firm is curtently certified. [f you are
already certified as a DBE, indicate in the appropriate
box the name of the certifying agency that has
previously certified your firm, and also indicate
whether your firm has undergone an onsite visit. If
your firm has already undergone an onsite
visit/review, indicate the most recent date of that
review and the state UCP that conducted the review,
NOTE: If your firm is currently certified under the
SBA's 8(2) end/or SDB programs, you mav not have
to complete this application. You should contact your
state UCP to find out about a streamlined application
process for firms that are already certified under the
8(a) and SDB programs.

Prior/Other Applications and Privileges

Indicate whether your firm or any of the persons listed
has ever withdrawn an application for a DBE program
or an SBA. 8(2) or SDB program, or whether any have
ever been denied certification, decertified, debarred,
suspended, or had bidding privileges denied or
restricted by any state or jocal agency or Federal
entity. If your answer is yes, indicate the date of such
action, identify the name of the agency, and explain
firlly the nature of the action in the space provided.

Section 2; GENERAL INFORMATION

Al

Contact Information

(1) State the name and title of the person who will
servo as your firm's primary contact under this
application,

(2) Stato the legal name of your firm, as indicated in
your firm's Articles of Incorporation,

(3) Indicate the primary phone number of your firm.

(4) Indicate a sccondary phone number, if any.

(5) Indicate your firm's fax number, if any.

(6) Indicate your firm's or your contact person's
email address.

(D Indicate your firm's website address, if any.

{8) State the street address of your firm (i.e. the
physical location of its offices — pot a post office
box address).

(9) State the meiling address of your firm, if it is
different from your firm's street address,

Bustness Profile

(1) In the box provided, briefly describe the primary
business and professional activities in which your
firm engages.

(2) Give the Federal Tax ID number of your firm as
‘provided on your firm's filed tax retumns, if you
have one. This could also be the Social Security
number of the owner of your firm.

{3} Give the date on which your fim was officially
established, s stated in your firm's Articles of
Incorporation.

(4) Give the date on which yon and/or each other
owner took awnership of the firm,

(5)  Check the appropriate box that describes the
manner in which you and each other owner
acquired ownership of your firm. If you checked
“QOther,” explain in the space provided,

(6) Check the appropriate box that indicates whether

your firm is “for profit”
MOTE: If you checked “No,” then you do NOT
qualify for the DBE program and therefore do not
need to complete the rest of this application. The
DBE program requires sll participating firms be
for-profit entarprises,

{7) Check the appropriate box that describes the legal
form of ownership of your firm, as indicated in
your firm's Articles of Incorporation. If you
checked “Other,” briefly cxplain in the spsce
provided, .

(8) Check the appropriate box that indicates whether
your firm hass ever existed under different
ownership, a different type of ownership, or a
different name. If you checked “Yes,” specify
which and briefly explain the circamstances in
the space provided.

(9) Indicate in the spaces provided how many
employees your firm has, specifying the number
of employees who work on 2 full-time and part-
time basis.

(10) Specify the total gross receipts of your firm for
cach of the past three years, as declared in your
firm's filed tax retums.

Relationshlps with Other Businesses

(1) Check the appropriaie box that indicates whether
your firm is co-located at any of its business
locations, or whether your firm shares a
telephone number(s), a post office box, any office
space, a yard, warehouse, other facilities, any
equipment, or any office staff with any other
business, organization, or entity of any kind. If
you answered “Yes," then specify the name of
the other firm(s) and briefly explain the nature of
the shared facilities or other items in the space
provided.

(2) Check the appropriate box that indicates whether
at present, or at any time ih the past:

{2) your firm has been 2 subsidiary of any
other firm;

(b) your firm consisted of a parincrship in
which one or more of 1he partners are
other firms;

(c) your firm has owned any percentage of
any other firm; and

(d) your firm has had any subsidiaries of
its own.

(3) Check the appropriate box that indicates whether
any other firm has ever had an ownership interest
in your firm.



(4) If you answered “Yes" to any of the questions in
(2)(a)-(d) or (3), identify the name, address and
type of business for each,

Immedlate Family Member Businesses
Check the appropriate box that indicates whether any
of your immediate famnily members own or manage
another company. An “immediate family member” is
any person who is your father, mother, husband, wife,
son, daughter, brother, sister, grandmother,
grandfather, grandson, granddaughter, mother-in-law,
or father-in-law. If you answered “Yes,” provide the
name of each relative, your relationship to them, the
name of the compeny they own or manage, the type of
business, and whether they own or manage the
company.

Section 3: OWNERSHIP
Identify all individuals or holding companies with any
ownership interest In your firm, providing the
informstion requested below (i your firm has more
than one owner, provide completed copies of this section
for each additional owner):

A.

Background Information

(1) Give the name of the owner.

(2) State histher title or position within your firm.

(3) Give his/her home phone number,

(4) State his/her home (street) address.

(5) Check the appropriate box that indicates this
owner’s gender.,

(6) Check the appropriate box that indicates this
owner's ethnicity (check all that apply). If you
checked “Other,” specify this owner's ethnic
group/identity not otherwise listed.

(7) Check the appropriate box to indicate whether
this owner is a U.S. citizen,

(8) If this owner is not a U.S. citizen, check the
appropriate box that indicates whether this owner
is a lawfully admitted permanent resident. If this
owner i neither a U.S, citizen nor a lawfully
admitted permanent resident of the U.S,, then this
owner is NOT eligible for certification as a DBE
owner. This, however, does not necessarily
disqualify your firm altogether from the DBE
program if another owner {s a U.S, citizen or
lawfully admitted permanent resident and meets

. the program's other qualifying requirements.
nership Interest

(1) State the number of years during which this
owner has been an owner of your firm.

(2) Indicate the dollar value of this owner's initial
investment to acquire an ownership interest in
your firm, broken down by cesh, real estate,
equipment, and/or other investment.

(3) State the percentage of total ownership control of
your firm that this owner possesses.

(4) Swmte the familial relationship of this owner to
cach other owner of your firm.

{5) Indicate the number, percentage of the total,
class, date acquired, end method by which this
owner acquired histher shares of stock in your
firm,

(6) Check the appropriate box that indicates whether
this owner performs a management or
supervisory finction for any other business. If
you checked “Yes,” state the name of the other
business and this owner’s title or function held in
that business.

(7) Check the appropriate box that indicates whether
this owner owns or works for any other firm(s)
that has gny relationship with your firm. If you
checked “Yes,” identify the name of the other
business and this owner's title or function beld in
that business. Briefly describe the nature of the
business relationship in the space provided.

Disadvantaged Status

NOTE: You only need to complete this section for

each owner that is applying for DBE qualification

(Le. for each owner who Is claiming to be “socially

and ecconomically disadvantaged® =and whose

ownership interest is to be counted toward the
control and 51% ownership requirements of the

DBE pragram)

(1) Indicate in the space provided the lotal Personal
Net Worth (PNW) of each owner who is applying
for DBE qualification. Use the PNW calculator
form at the end of this application to compute
each owner's PNW,

(2) Check the appropriate box that indicates whether
any trust has ever been created for the banefit of
this disadvantaged owner. If you answered
“Yes,” briefly explain the nature, history,
purpose, and current value of the trust(s).

Section 4: CONTROL
A. Identify your firm's Officers and Board of

Directors:

(1) In the space provided, state the name, title, date
of appointment, ethnicity, and gender of each
officer of your firm,

(2) In the space provided, state the name, title, date
of appointment, ethnicity, and gender of each
individual serving on your firm's Bosrd of
Directors, '

(3) Check the appropriate box that indicates whether
any of your firm's officers and/or directors listed
above perform a management or supervisory
function for any other business. If you answered
“Yes,” identify each person by name, hisher title,
the name of the other business in which s/he is
involved, and his/her function performed in that
other business.

(4) Check the appropriate box that indicates whether
any of your finn’s officers and/or directors listed
above own or work for any other firmy(s) that has
2 relationship with your firm, If you answered
“Yes,” identify the name of the firm, the officer
or director, and the nature of his/her business
relationship with that other firm.

Identify your firm's management personnel by

name, titie, ethnicity, and gender) who control your

firm in the following areas:



C.

D,

([} Making of financial decisions on your fimn's
bebalf, including the acquisition of lines of credit,
surety bonds, supplies; ete.;

(2) Estimating and bidding, including calculation of
cost estimates, bid preparation and submission;

(3) Negotiating and contract execution, including
participation in any of your firm’s negotiations
and executing contracts on your firm’s behalf;

(4) Hiring and/or firing of management personnei,

including  interviewing and  conducting
performance evaluations;
(5) Field/Production operations supervision,

including site supervision, scheduling, project
management scrvices, elfc.;

(6) Office management;

(7) Marketing and sales;

(8) Purchasing of major equipment;

(9) Signing company checks (for any purpose); and

(10) Conducting any other financial transactions on
your firm's behalf not otherwise listed.

(11) Check the appropriate box that indicates whether
any of the persons listed in (1) throngh (10)
above perform a management or supervisory
fimction for any other business. If you answered
“Yes,” identify each person by name, his/her title,
the name of the other business in which s/he is
involved, and his/her function performed in that
other business.

(12) Check the appropriste box that indicates whether
any of the persons listed in (1) through (10)
above own or work for any other firm(s) that hns
a relationship with your firm. If you answered
"Yes,” identify the name of the firm, the neme of
the person, and the namre of his/her business
relationship with that other firm.

Indicate your firm's inventory in the foliowing

categories:

(1) Equipment
State the type, make and model, and.current
dollar value of cach piece of equipment held
and/or used by your firm. Indicate whether each
piece is either owned or leased by your firm.

(2) Vehicles
State the type, make and model, and current
dollar value of sach motor vehicle held and/or
used by your firm. Indicate whether each vehicle
is cither owned or leased by your firm.

(3) Office Space
State the street address of each office space held
and/or used by your firm. Indicate whether your
firm owns or leases the office space and the
current dollar value of that property or its [ease.

(4) Storage Space
State the street address of each storage space held
and/or used by your firm. Indicate whether your
firm owns or lcases the storage space and the
current dollar value of that property or its lease.

Does your firm rely on any other firm for

management functions or employee payroll?

Check the appropriate box that indicates whether your

firm relies on any other firm for menagement

functions or for employes payroll. If you answered

K

C.

B

“Yes," briefly explain the nature of that reliance and
the extent to which the other firm carries out such
functions,

Financial Information

(1) Banking Information

(a) State the name of your firm's bank.

{(b) Give the main phone number of your
firm®s bank branch.

(c) Give the address of your firm's bank
branch.

(2) Bonding Information

(a) State your firm’s Binder Number.

(b) State the name of your firm's bond
agent and/or broker,

(c) Give your agent'siroker’s phone
number.

(d) Give your agent’s/broker’s address,

(e) State your firm's bonding limits (in
dollars), specifying both the Aggregate
and Project Limits,

Identify all sources, amounts, and purposes of
money loaned to your firm, lncluding the names of
persons or firms securing the lozn, if other than the
listed owner:

State the name and address of each source, the original
dollar amount and the current balance of each loan,
and the purpose for which each loan was made to your
firm.

List all contributions or transfers of assets to/from
your firm and to/from any of fts owners over the
past two years:

Indicate in the spaces provided, the type of
contribution or asset that was tansferred, its current
dollar value, the person or firm from whom it was
transferred, the person or firm to whom it was
transferred, the relationship between the two persons
and/or firms, and the date of the transfor. .
List current licenses/permits held by any owner or
employee of your firm.

List the name of each person in your firm who holds a
professional license or permit, the type of permit or
license, the expiration date of the permit or license,
and the license/permit number and issuing State of the
license or permit.

List the three Inrgest contracts completed by your
firm [n the past three years, if any.

List the pame of each owner or contractor for each
contract, the name and location of the projects under
each contract, the type of work performed on each
contract, and the doliar value of each contract.

List the three largest active jobs on which your
firm is currently working.

For each active job listed, state the name of the prime
contractor and the project number, the location, the
type of work performed, the project start date, the
anticipated completion date, and the dollar value of
the contract.

AFFIDAVIT & SIGNATURE

Carefully read the attached affidavit in its entirety.
Fill in the required information for each blank space,
and sign and date the affidavit in the presence of a
Notary Public, who must then notarize the form,



AFFIDAVIT OF CERTIFICATION
This form must be signed and notarized for each owner upon which disadvantaged status is relied.

AMATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS APPLICATION
1S SUFFICIENT CAUSE FOR DENIAL OF CERTIFICATION, REVOCATION OF A PRIOR APPROVAL,
INITIATION OF SUSPENSION OR DEBARMENT PROCEEDINGS, AND MAY SUBJECT THE PERSON AND/OR
ENTITY MAKING THE FALSE STATEMENT TO ANY AND ALL CIVIL AND CRIMINAL PENALTIES
AVAILABLE PURSUANT TO APPLICABLE FEDERAL AND STATE LAW.

I (full-name printed), swear or affirm under penalty of law that I am

(title) of applicant firm (firm name) and that I have read and
understood all of the questions in this application and that all of the foregoing information and statements submitted
in this application and its attachments and supporting documents are true and correct to the best of my knowledge,
and that all responses to the questions are full and complete, omitting no material information. The responses
include all material information necessary to fully and accurately identify and explain the operations, capabilities
and pertinent history of the named firm as well as the ownership, control, and affiliations thereof.

I recognize that the information submitted in this application is for the purpose of inducing certification approval by
a government agency. Iunderstand that & government agency may, by means it deems appropriate, determine the
accuracy and truth of the statements in the application, and I authorize such agency to contact any entity named in
the application, and the named firm’s bonding companies, banking institutions, credit agencies, contractors, clients,
and other certifying agencies for the purpose of verifying the information supplied and determining the named
firm's eligibility.

I agree to submit to government audit, examination and review of books, records, documents and files, in whatever
form they exist, of the named firm and its affiliates, inspection of its places(s) of business and equipment, and to
permit interviews of its principals, agents, and employees. I understand that refusal to permit such inquiries shall.
be grounds for denial of certification.

If awarded a contract or subcontract, I agree to promptly and directly provide the prime contractar, if any, and the
Department, recipient agency, or federal funding agency on an ongoing basis, current, complete and accurate
information regarding (1) work performed on the project; (2) payments; and (3) proposed changes, if any, to the
foregoing arrangements.

1 agree to provide written notice to the recipient agency or Unified Certification Program (UCP) of any material
change in the information contained in the original application within 30 calendar days of such change (e.g.,
ownership, address, telephone number, etc.).

I acknowlcdge and agree that any misrepresentations in this application or in records pertaining to a contract or
subcontract will be grounds for terminating any contract or subcontract which may be awarded; denial or
revocation of certification; suspension and debarment; and for nitiating action under federal and/or state law
conceming false statement, fraud or other applicable offenses.

I certify that I am a socially and economically disadvantaged individual who is an owner of the above-referenced
firm seeking certification as a Disadvantaged Business Enterprise (DBE). In support of my application, I certify
that I em a member of one or more of the following groups, and that I have held myself out as 2 member of the
group(s) (circle all that apply):

Female Black American Hispanic American Native American
Asian- Pacific American Subcontinent Asian American
Other (specify)

’



I certify that I am socially disadvantaged because I have been subjected to racial or ethnic prejudice or cultural bias,
or have suffered the effects of discrimination, because of my identity as a member of one or more of the groups
identified above, without regard to my individual qualities.

I further certify that my personal net worth does not exceed $750,000, and that I am economically disadvantaged -
because my sability to compete in the free enterprise system has been impaired due to diminished capital and credit
opportunities as compared to others in the same or similar line of business who are not socially and economically
disadvantaged.

I declare under penalty of perjury that the mnformation provided in this application and supporting documents is true
and correct.

Executed on (Date)

Signature

(DBE Applicant)

NOTARY CERTIFICATE:
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Name Business Phone:
Resldence Address Residence Phone:
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Real Estate Income .o ccoeasccrsssecossens § Provisions for Federal Income Tax . oiv0uea §
Other Income (Describe below)® tveeveeerane s s

. DiSeripitiot:6r Ok Income . Stctlon 1.
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New York State Department of Transportation
Contract Audit Bureau DBE Certification Team
50 Wolf Road, 1% Floor South
Albany, New York 12232



DBE UNIFORM CERTIFICATION APPLICATION SUPPORTING DOCUMENTS CHECKLIST
In order to complete your application for DBE certification, you must attach copies of all of the following
documents as they apply to you and your firm,

Al Applicants .
n Work experience resumes (that include places of ownership/employment with corresponding dates),

for all owners and officers of your firm

n  Personal Financial Statement (form available with this application)

n  Personal tax returns for the past three years, if applicable, for each owner claiming disadvantaged
status

n Your firm's tax retums (gross receipts) and all related schedules for the past three years

7 Documented proof of contributions used to acquire ownership for each owner (e.g. both sides of
cancelled checks)

% Your firm’s signed loan agreements, security agreements, and bonding forms

©  Descriptions of all real estate (including office/storage space, etc.) owned/leased by your firm and
documented proof of ownership/signed leases

= Listof equipment leased and signed lease agreements

List of construction equipment and/or vehicles owned and titles/proaf of ownership

Documented proof of any transfers of assets to/from your firm and/or to/from any of its owners over

the past two years

Year-end balance sheets and income statements for the past three years (or /ife of firm, if less than

three years); a new business must provide a current balance sheet

All relevant licenses, license renswal forms, permits, and haul authority forms

DBE and SBA 8(a) or SDB certifications, denials, and/or decertifications, if applicable

Bank authorization and signatory cards

Schedule of salaries (or other compensation or remuneration) paid to all officers, managers, owners,

and/or directors of the firm

= Trust agreements held by any owner claiming disadvantaged statns, if any

Lartnership or Joint Venture
7 Original and any amended Partnership or Joint Venture Agresments

Corporation or LLC
Official Articles of Incorporation (signed by the state official)

Both sides of all corporate stock certificates and your firm'’s stock transfer ledger
Sharcholders® Agreement -

Mimutes of all stockholders and board of directors meetings

Corporate by-laws and any amendments '

Corporate bank resolution and bank signature cards

Official Certificate of Formation and Operating Agrecment with any amendments (for LLCs)

Truclking Company

#«  Documented proof of ownership of the company

n  Insurance agreements for each truck owned or operated by your firm

Title(s) and registration certificate(s) for each truck owned or aperated by your firm
n  List of U.S. DOT numbers for each truck owned or operated by your firm

Repular Dealer

n  Proof of warehouse ownership or lease
7 List of product lines carried
= List of distribution equipment owned and/or Jeased
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Complete this form for: (1) each mpnetor or (2) each limited partner who owns 20% or more interest and each general partner, or (3) each stockholder owning
ih

20% or more of voling stock. or 4] any person or entity providing a guaranty on the loan.

Name Business Phone

Residence Address Residence Phone

Clty, Stale, & Zip Code

Business Name of Applicant/Borrower

ASSETS (Omit Cents) LIABILITIES (Omit Cents)
Cashonhands &InBanks. . ..covueeccenn.n $ Accounts Payable. . . ... ..cciacrnneecnaanann $
Savings ACCoUntS, . ... iieieiaaaaen $ Noles Payable to Banks and Others_ ___.._..__.. $
IRA or Other Relirement Account __. . _...... $ (Describe In Section 2)
Accounts & Noles Receivable ., _........... $ Installment Account (Auto) .. ... ............ $
Life Insurance-Cash Sumender Value Only, ...  $ Mo. Paymenls $
{Compiete Seclion 8) instaliment Account (Other)____ . ... _...... 3
Stocks aNd BONME « vv e v v vereannnnnnnnas $ Mo. Payments $
(Describe In Section 3) Loan on Life INSUMAMNCE -« cvvueeceenaeoannennn $
ReAIESAte. v ovvvreerennroncancsaannen $ Mortgageson Real Estate ......uceeeeeennnnn. $
(Describe In Section 4) {Describe in Section 4)
Automoblle-Present Value. . . c.cveurnnnn.. $ Unpald TaXes - . .ccooeueeceeeeancaccancannn $
Other Personal Property. . ... ... ccvenvnnn. S (Describe in Section 6)
{Describe in Section 5) OtherLiabllitles _ . _ ... ....cooouooae... 3
Other AsSels _ .. eieeiocecanan. S (Describe in Section 7)
(Describe in Section 5) TOta] LiabIIESe « <= 2= sveveasncnennsnannesnan g
NetWorth «neceeecemcinraeneccconccrnnes $
Total $_. Total $
Section1.  Source of Income Contingent Liabllitles
SalAIY . . eieeinaroerecceanearraane $ As Endorseror Co-Maker . ....cuunernnccnnnns 3
Net Investmentincome . ... ..o nennnn. $ Legal Claims & Judgments_____._______....... $
RealEstale Income ., . ......oocnnnnnannn. $ Provision for Federal income Tax___............ $
Other income (Describe below)*. _ .. ....... $ Other Special Debt ___ . ____................. $

Description of Other income in Seclion 1.

“Alimony or child suppaort payments need nol be disclosed In "Other Income" unless It is desired to have such payments counted toward total Income.
(Use attachments If necessary. Each attachment must be Identified as a part of

this statement and signed.)
inal C t | P t Frequ S End
Name and Address of Noteholder(s) Ba nte | Balance | Amount (mon%l?’?e%.) HowTy%%u of Collatoral Feed
SBA Form 413 (2-94) Use 5-91 Edition until stock is exhausted. Ref: SOP 5§0-10 and 50-30 ‘:5 (tumble)

This form was electronically produced by Elite Federal Forms, Inc.



Section 3.

Market Value Date of
Number of Shares Name of Securities Cost Quotation/Exchange | Quotalion/Exchange Total Value

Section 4. (List each parce| separately. Use attachment if necessary. Each attachment must be identified as a part
of this statement and signed.)

Property A Property B Property C

Type of Property

Address

Dale Purchased

Original Cost

Present Market Value

Name &
Address of Mortgage Hoider

Mortgage Account Number

Mortgage Balance

Amount of Payment per Month/Year

Status of Mortgage

Sectlon 5. (Describe, and if any is pledged as securily, state name and address of lien holder, amount of llen, terms
’ of payment and If delinquent, describe delinquency)

Section 6. Unpald Taxes. (Describe in detall, as to type, to whom payable, when due, amount, and to what property, if any, a tax lien attaches.)

Sectlon 7, Other Liabllitles, (Describe In detali.)

Section 8. Life insurance Held. {Give face amount and cash surrender value of policies - name of insurance company and beneficiaries)

1 authorize SBA/Lender to make Inquiries as necessary to verlfy the accuracy of the staterments made and to determine my creditworthiness. | certify the above
and the statements contained In the attachments are true and accurate as of the stated dale(s). These statements are made for the purpose of either obtaining
a loan or guaranteeing a loan. | understand FALSE statements may result In forfellure of benefits and possible prosecution by the U.S. Attorney General
(Reference 18 U.S.C. 1001).

Signature: Date: Social Security Number:
Signature: Date: Social Security Number:
PLEASE NOTE: The estimated average burden hours for the completion of this form Is 1.5 hours per response. tf you have questions or comments

concerning this estimate or any other aspect of this information, please contact Chief, Adminisirative Branch, U.S. Small Business
Administration, Washington, D.C. 20416, and Ciearance Officer, Paper Reduction Project (3245-0188), Office of Management and Budget,
Washington, D.C. 20503.




NOTE: The spezific state UCP to which you are applying may have additional required
documents that yor. nust also supply with your application. Contact the appropriate
certifying agency \o wirich you are applying to find out if more is required.

-
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New York State Unified Certification Program




NEW YORK STATE
UNIFIED CERTIFICATION PROGRAM
PROPOSAL
AND
MEMORANDUM OF UNDERSTANDING

Introduction

This Proposal and Memorandum of Understanding (MOU) has been developed to establish a
Disadvantaged Business Enterprise (DBE) Unified Certification Program (UCP) in New York
State in accordance with Title 49 Part 26 of the Cods of Federal Regulations (49 CFR Part 26).
The Certifying NYSUCP Partners are: the Metropolitan Transportation Authority (MTA), the
Niagara Frontier Transportation Authority (NFTA), the New York State Department of
Transportation (NYSDOT), and the Port Authority of New York & New Jersey (PANYNY).

Background

The Certifying NYSUCP Partners held numerous meetings to discuss the requirements for
developing a unified certification program and directory. Each agency discussed its current
procedures, minimum requirements, limitations, and the proposed process for program approval.
Several critical areas of discussion included: 1) the need for open and honest communication
armong and between the certifying participating agencies, 2) the need for continuous staff training
and development, 3) the need for an effective and efficient internet based DBR directory and 4)
the need for an effective public participation and public relations effort.

The Certifying NYSUCP Partners began the task of developing New York’s UCP in 1999. The
group’s initial task was to determine how uniform certification would take place. It was decided
that a reciprocal arrangement would be the most effective way to achieve the goals of the
NYSUCP. The Certifying NYSUCP Partners agreed that reciprocity among the Certifying
NYSCUP Partners would achieve the goal of the UCP in New York State. It was further agreed
that the relationship would have to go beyond a mere reciprocity agreement. Each Certifying
NYSUCP Partner made a commitment of sufficient resources (i.e., staff, funds, equipment) and
expertise to carry out the requirements of the regulation. The Certifying NYSUCP Partners felt
that this proposal would allow each agency to maintain its respective staff and resources while
satisfying the needs of the NYSUCP.

Once the framework of the NYSUCP was established, the Non-Certifying Partners were
identified and invited to participate in planning meetings as well as developing various aspects of
the NYSUCP either through feedback or committee participation. Non-Certifying Partners
include: Federal Transit Administration (FTA) grantees, Federal Aviation Administration (FAA)
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grantees, Federal Highway Administration (FHWA) grantees, Metropolitan Planning
Organizations (MPOs), and sub recipients of United States Department of Transportation
(USDOT) funds. Comimittecs were formed to address the following aspects of the formation and
implementation of the NYSUCP: Forms and Procedures, Database/Directory, MOU, Public
Participation and Training, and Executive.
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M 17 RANDUM OF UNDERSTANDING

New York State Unified Certification Program

This Memorandum of Understanding (MOU) has been developed to establish a Disadvantaged
Business Enterprise (DBE) Unified Certification Program (UCP) in New York State (NYS) in
accordance with Title 49 Part 26 of the Code of Federal Regulations (49 CFR Part 26). The
NYSUCP Certifying Partners are: the Metropolitan Transportation Authority (MTA), the
Niagara Frontier Transportation Authority (NFTA), the New York State Department of
Transportation (NYSDOT), and the Port Authority of New York & New Jersey (PANYNJ).

Introduction

Any FAA and FTA grantee expending at least $250,000 in contracts and all other recipients and
subrecipients of United States Department of Transportation (USDOT) assistance must develop a
DBE program meeting the requiremnents of 49 CFR Part 26. Section 26.81 of this regulation
requires each state to develop & UCP by March 4, 2002. In accordance with Section 26.81 (a)
(1), by letter dated January 18, 2002 New York State requested an extension until September 30,
2002 to file its UCP (see Bxhibit A). By letter dated March 20, 2002 the USDOT approved an
extension until March 4, 2003 (see Bxhibit B). The Certifying NYSUCP Partners agreed that
reciprocity concerning certification decisions among the Certifying NYSUCP Partoers would
achieve the goal of the UCP in New York State. Bach Certifying NYSUCP Partner agrees to
commiit sufficient resources and expertise to carry out the requirements of the regulation.

Organization

Upon the effective date of this Agreement, a designee of NYSDOT shall serve as the Interim
Chairperson of the NYSUCP. Upon USDOT*s approval of this MOU, a Chairperson shall be
selected by unanimous vote of the Certifying NYSUCP Partners. The tenm of the Chairperson
shall be one year. All other votes of the NYSUCP shall be by unanimous vote of the Certifying
NYSUCP Partners. An agency shall not serve as Chairperson for more than two consecutive
terms. In addition to the powers specifically referenced here, the Chairperson shall function as
the administrative officer of the NYSUCP and will serve as its contact person. Nothing in this
MOU should be construed to contravene the sovereignty of each participant.

A Certifying NYSUCP Partner may terminate its responsibilities under this Agreement and
become a Non-Certifying NYSUCP Partner upon one year's prior notice to all NYSUCP
Partners, unless the Certifying NYSUCP Partuers agree in writing to a different notice period by
unanimous vote. The remaining Certifying NYSUCP Partners shall then either renegotiate this
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Agreement or agree in writing to continue operating under the terms of this Agreement.

Purpose
The objectives of the NYSUCP are as follows:

= To follow the certification procedures and standards and the nondiscrimination requirements
of 49 CFR Part 26.

« To cooperate fully with all oversight, review, and monitoring activities of the USDOT and its
operating administrations.

* To implement USDOT directives and guidance on DBE certification matters.

e To ensure that all certification and decertification decisions rendered by Certifying NYSUCP
Partners are done so on behalf of all NYSUCP Partners with respect to participation in the
USDOT DBE program. Certification decisions by the Certifying NYSUCP Partners shall be
pre-certifications and shall be binding on all NYSUCP Partners.

« To maintain a unified DBE directory containing at least the following information for each
firm listed: its address, phone number, and the types of work the firm has been listed to perform
as a DBRE. 'The NYSUCP shall make the directory available to the public electronically, on the
Internet, as well as in print. The NYSUCP shall periodically update the electronic version of
the directory by including additions, deletions, and other changes as soon as they are made.

Definitions

o Certifying NYSUCP Partner
A New York State recipient of USDOT funds with a current DBE Program Plan approved by an

appropriate USDOT oversight modal agency. A Certifying NYSUCP Partner can issue or
- revoke DBE certifications. The Certifying NYSUCP Partners are: the MTA, the NFTA, the
NYSDOT, and the PANYNJ.

e QGrantee
Axny public or private entity that has received USDOT assistance.

e Non-Certifying NYSUCP Partner
A New York State recipient of USDOT funds, sub recipient, or grantee with a current DBB
Program Plan approved by an appropriate USDOT oversight modal agency. A Non-Certifying
NYSUCP Partner can neither issue nor revoke DBE certification. See Appendices A, B and C
for a listing of the Non-Certifying NYSUCP Partners.
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e« NYSUCP Partner
All New York State recipients, sub recipients, or grantees participating in this MOU, including

both Certifying and Non-Certifying Partners.

s Recipient
Any public or private entity which receives direct USDOT financial assistance.

» Subrecipient
Any public or private entity which receives USDOT financial assistance through another
recipient.

NYSUCP Partners’ Roles and Obligations

All Certifying NYSUCP Partners agree to maintain DBB certification application files, conduct
site visits, make certification decisions and handle complaints on behalf of the NYSUCP. The
Certifying NYSUCP Partners agree to use the USDOT DBE Certification Application Form.

DBE Directory and Internet Access

The DBE Directory will be located on the NYSUCP web site once it is established. In
accordance with 40 CFR Part 26.31, the DBE Directory will include the following publicly
available information for each firm:

e Name, address, and telephone number of firm;

s Contact person for firm; -

e Types of work performed by the firm with appropriate 6 digit North American Industry
Classification System (NAICS) code and description. '

The NYSUCP DBE Directory will contain additional information including but not limited to the
following:

e Geographic location of the firm (ie., county);
¢ Web site address of the firmy;
e E-mail address of the firm and/or contact person.

Users will be able to sort by county or type of work, either for a single county/work type or

multiple counties/work types. There will be links to and from the NYSUCP Certifying Partoers’
respective web sites and the New York State M/WBE Directory.
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DBE Directory Management

The Certifying NYSUCP Partuers will select 2 DBE Database Manager who will manage and
maintain the web site and the DBE database. When a Certifying NYSUCP Partner makes a final
DBB certification approval decision, the Certifying NYSUCP Partner shall submit information
for inclusion in the electronic DBE Database, directly to the DBE Database Manager, The
following information shall be included, at a minirmum:

e Name, street address, P.O. Box, telephone and fax numbers, e-mail address and federal
identification number of the certified DBE firm;

e Name, sex, ethuicity, race of the owner(s) and county of origin of the DBE firm;

¢ Type of work performed by the DBB firm using the NAICS adopted by the Small Business
Administration (SBA) on October 1, 2000;

Licenses (type and number);

Name of Certifying NYSUCP Partuer;

Site visit date;

Date of certification;

Annual review status.

The Certifying NYSUCP Partners shall periodically provide the DBE Database Manager with
information on firms denied DBE status and pending certification review.

The DBE Database Manager will:

1. Maintain and keep the clectronic DBE database current;

2. Make the electronic DBE database available to all NYSUCP Partners and other interested
parties;

3. Provide printed copies of the DBE Directory upon request and at a charge to be established
based on the casts of printing, shipping and handling;

4. Maintain the NYSUCP web site.

NYSUCP Program Costs and Funding

The cost of establishing the NYSUCP web site and the electronic DBE Directory will be shared
equally among all NYSUCP Certifying Partners. The cost of maintaining the NYSUCP web site
and the electronic DBE Directory will be shared among all NYSUCP Partners. The cost of
creating and establishing the NYSUCP web site and the electronic DBE Directory will be shared
equally among all NYSUCP Certifying Partners. NYSUCP Certifying Partners reserve the right
to develop a methodology to ascertain maintenance and operational costs and assess costs to
Non-Certifying Partners. The procedures for paying bills and obtaining reimbursement shall be
determined by the NYSUCP Certifying Partners. In the event that the NYSUCP is sued, the
NYSUCP Certifying Partners shall determine the method for defending such lawsuit and funding
the defense and any settlement or judgment cost.
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Certification Procedures and Process
In addition to the procedures below, the NYSUCP will follow all certification procedures and
standards of 49 CFR Part 26, and will implement USDOT directives and guidance on DBB
certification matters. The Certifying NYSUCP Partners bave established and will implement &
Standard Operating Procedure (SOF) to be used by the Certifying NYSUCP Partoers. It may be
modified as needed and as agreed upon by the Certifying NYSUCP Partners.

o The NYSUCP will not process & firm having its principal place of business outside of New
York State for NYSUCP DBE certification, unless the firm is certified by the UCP in the state
in which the firm maintains its principal place of business.

o Any firm that is certified by the SBA must independently apply for DBE status with the
NYSUCP. Wewill accept the SBA’s determination of socially disadvantaged status; however,
SBA firms will be required to demonstrate economic disadvantage eligibility and must undergo
a site visit.

o The NYSUCP will utilize a the USDOT DBE Certification Application Form and other

related certification documents issued or approved by USDOT to facilitate “one-stop shopping”
for applicants.

Industry or Market Concessions

The Certifying NYSUCP Partner to which the application is made will ascertain the ‘geographical
area of the applicant firm and its primary work type or industry. The Certifying NYSUCP
Partners may forward the application to the most appropriate Certifying NYSUCP Partner in
accordance with the firm’s geographical area and/or primary work type or industry. The
receiving Certifying NYSUCP Partoer may accept the referral or reject it. In the event that the
referral is rejected, the Certifying NYSUCP Partners will decide which Certifying NYSUCP
Partner should process the certification.

Transition of Currently Certified DBEs

Bach Certifying NYSUCP Partner shall electronically submit its current DBE Directory to the
DBE Database Manager for inclusion in the NYSUCP DBE Directory. Bach Certifying
NYSUCP Partner shall attest to the fact that each DBB firm submitted has been certified under
the provisions of 49 CFR Part 26. The Certifying NYSUCP Partners shall meet to review the
listing of currently certified DBE firms and determine the appropriate Certifying NYSUCP
Partner for future review of each DBB. A protocol will be developed that will inchude but not be
limited to a review of the: geographical area, primary work type/industey and the date of the
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earliest certification approval (the latter applies to those firms that are certified with more than
one Certifying NYSUCP Partner, Upon determination of the appropriate Certifying NYSUCP
Partner, the Partner with custody of the affected DBE certification files shall forward them to the
newly assigned Partner, who shall assume custody and responsibility for the files. In the event of
a disagreement concerning the appropriate Certifying NYSUCP Partner, the remaining '
Certifying NYSUCP Partners will decide.

Firms that have never obtained, or were denied or lost DBB status with one Certifying NYSUCP
Partner but are certified with another Certifying NYSUCP Partner will undergo further review as
follows:

» Por each affected firm, the Certifying NYSUCP Partners will compare records and submit a
summary and recommendation to the other Partners, who will either uphold or overturn the
recommendation.

s Ifthe Certifying NYSUCP Partners are unable to agree upon a recommendation, the other
Partners will review all records for the affected firm and render a determination. (Note that
consensnys is not the objective in this situation. One Partner may institute a challenge to the
firm’s certification at this point.)

o The Certifying NYSUCP Partners reserve the right to request additional information from the
affected firm in order to render a recommendation or determination.

» Ifa decision is made to remove the firm’s status, the steps for decertification as outlined in
49 CFR Part 26,87 and in the NYSUCP SOP will be followed.

The Certifying NYSUCP Partners will establish a procedure for resolving conflicts among the
Certifying NYSUCP Partners regarding the DBB status of a specific firm.

Quality Assarance (New Certifications)

The NYSUCP SOP has been created to ensure consistent application of UCP program
requirements among the Certifying NYSUCP Partners. There will be periodic training of
certification staff in order to maintain consistency in application of policy and the rendering of
certification determinations.

Annual Review

As a condition of continued certification, DBEs are required to submit on an annual basis, all
supporting documentation as required in 49 CFR Part 26 and the NYSUCP SOP. Failure to
submit the required documentation may result in implementation of certification removal as
outlined in 49 CFR Part 26.87 and the NYSUCP SOP.
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Third Party Challenges

Tn compliance with the regulation, the Certifying NYSUCP Partners will develop a procedure for
receiving and handling written complaints alleging the ineligibility of a currently certified firm.

Agency Compliance

o All Certifying NYSUCP Partners must have an approved DBE Program.
o Al decisions related to eligibility and certification must comply with 49 CFR Part 26.

If any Certifying NYSUCP Partner believes that another Certifying NYSUCP Partner has not
complied with the requirements of 49 CFR Part 26, the Partner may make a written complaint to
the NYSUCP Chairperson. The Chairperson shall submit the complaint to the remaining
Certifying NYSUCP Partners, which will determine the complaint. If the remaining Certifying
NYSUCP Partners render a finding in favor of the complainant, they will determine what
remedial action, if any, should be taken. The remedial action may take the form of one of the
following:

« Written Findings - The NYSUCP Chairperson acting in conjunction with and on behalf of the
NYSUCP will issue a formal written determination to the affected Certifying NYSUCP Partner.
‘The NYSUCP Chairperson shall be responsible for sending written findings to appropriate
entities.

* » Monitoring & Concurrence - The NYSUCP Chairperson may issue a formal written
Jetermination as set out above, as well as provide a procedural review and concurrence process.
The agency in question will be required to obtain NYSUCP concurrence in certification
determinations for a specific period of time. Depending upon the circumstances, the Certifying
NYSUCP Partners may elect to “pair” the agency with another Certifying NYSUCP Partner for
monitoring purposes and to require concurrence by. a vote of the Certifying NYSUCP Partners
a5 set forth above for all future certification determinations.

e Non-Compliance - The NYSUCP Chairperson acting in conjunction with and on behalf of
the NYSUCP may find that a NYSUCP Certifying Partner is not acting in good faith and
determine that the NYSUCP will not accept firms certified by that Partner until the required
changes are implemented. In this situation, the pending applications will be divided amongst
the other Certifying NYSUCP Partners for processing until the affected Partner is found to be in
compliance. A fee of $1,000 per application will be assessed against the affected Partner.

The Certifying NYSUCP Partoers shall determine when corrective action has been satisfactorily
completed. The NYSUCP Chairperson acting in conjunction with and on behalf of the NYSUCP
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will issue formal written notification stating the effective date of reinstatement. The Chairperson
shall be responsible for sending this written notification to appropriate entities.

Training and Resources

The Certifying NYSUCP Partuers will conduct periodic training. The Certifying NYSUCP
Partners will equally share the responsibility for training, including costs.

Regional UCP

This Agreement does not create a Regional UCP and is intended to be limited to the State of
New York. The signature of any party that does business in more than one state does not create a
Regional UCP with such other states.

Implementation Schedule

The Certifying NYSUCP Partuoers held public briefing sessions throughout the State during
September and October 2002 regarding the proposed NYSUCEP, its goals and rationale. The
Certifying NYSUCP Partners invited DBE and non-DBE firms, as well as community
organizations to the briefings. Notification of the public meetings and the NYSUCP occurred in
a variety of ways, including but not limited to the following: press releases, a page on the
NYSDOT web site, and a direct mailing to individual DBE firms, professional associations,
community based organizations, etc. Having considered information set forth at the briefings
and in accordance with regulations promulgated by the USDOT at 49 CFR Part 26, the MOU
was submitted to the Non-Certifying NYSUCP Partners, USDOT modal agencies, and the
Certifying NYSUCP Partners’ respective counsels for review and comment in September 2002,
Once changes were made based on comments received, the MOU was forwarded to all Partners
for signature in February 2003.

The Certifying NYSUCP Partners will adopt an implementation schedule for staff training and
the unified DBE directory (see Exhibit D). The Certifying NYSUCP Partners will fully
implement the NYSUCP within 18 months of approval of this MOU by the USDQT.

Changes to the NYSUCP based upon direction from the USDOT will be implemented vithin 6
months of receiving such direction.

Changes to the MOU

- Changes to the MOU shall be made ia writing and by unanimous vote of the Certifying
NYSUCP Partners. FTA and FAA will be contacted periodically to ascertain current qualifying
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grantees. Newly qualified grantees will then be added to the appropriate Appendix; signatures
will be obtained and forwarded to USDOT.

Effective Date

The effective date of this Agreement is the latest date upon which a Certifying NYSUCP Partner
executes the Agreement.

Summary

As a result of the requirements set forth in 49 CFR Part 26, we, the undersigned, agree to
participate in the NYSUCP in accordance with the tenets of this MOU and agree to abide by its
contents. This MOU is being executed by the NYSUCP Partuers as separate agreements and at
separate times. Each separately executed agreement shall be considered an original of the MOU,
as if each Partner had executed the same agreement.

EXBCUTED AND DELIVERED by and between the NYSUCP Partners as of the effective date
of this MOU.

NYSUCP CERTIFYING PARTNERS

Katherine N. Lapp, Executive Director Date
Metropolitan Transportation Authority

Lawrence Meckler, Executive Direcior Date
Niagara Frontier Transportation Authority

Joseph H. Boardman, Commissioner Date
New York State Department of Transportation

Joseph J. Seymour, Executive Director Date
Port Authority of New York & New Jersey
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APPENDIX A

METROPOLITAN PLANNING ORGANIZATIONS AND
NEW YORK STATE DEPARTMENT OF TRANSPORTATION (NYSDOT)
~ SUBRECIPIENTS* OF
UNITED STATES DEPARTMENT OF TRANSPORTATION (USDOT) FUNDS
Adirondack Glens Falls Transportation Council
Binghamton Metropolitan Transportation Study
Capital District Transportation Committee
Elmira Chenmmg Transportation Council
Genesee Transportation Council
Greater Buffalo Niagara Regional Transportation Council
Herkimer Oneida County Transportation Study
Ithaca Tompkins County Transportation Council
Newburgh Orange County 'fransportaﬁon Council
New York Metropolitan Transportation Council
Poughkeepsie Dutchess County Transportation Council
Syracuse Metropolitan Transportation Council
New York City Department of Design and Construction*
New York City Department of Transportation*
New York State Thruway Authority*
NOTE: This list does not include those municipalities that are not regular NYSDOT

subrecipients of USDOT funds. The NYSDOT, as the oversight agency to those municipalities,
will ensure that those municipalities will comply with all provisions of the NYSUCP.
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APPENDIX B
FEDERAL TRANSIT ADMINISTRATION (FTA) GRANTEES

Capital District Transportation Authority

Central New York Regional Transportation

Chermng County Transit System

City of Long Beach

City of Poughkeepsie

County of Broome

County of Dutchess

County of Nassau

County of Oneida

County of Putnam

County of Rockland

County of Suffolk

County of Ulster

Greater Glens Falls Transit System

New York State Energy Research and Development Authority
Rochester-Genesee Regional Transportation Authority
Tompkins Consolidated Area Transit

Westchester County Department of Transportation
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APPENDIX C

FEDERAL AVIATION ADMINISTRATION (FAA) FUNDED AIRPORTS AND GRANTEES
(Corresponding Grantees are listed in parentheses after each facility)

Adirondack Regional Airport (Town of Harrietstown)

Akron Airport (Christian Airmen, Inc.)

Albany County Airport (Albany County Airport Authority)

Binghamton Regional Airport/Bdward A. Link Field (County of Broome)

Brick Yard Road Airport (Ontario County Industrial Development Aagency)

Brookhaven Airport (Town of Brookhaven) -

Buffalo Niagara International Airport (Niagara Frontier Transportation Authority)

Chautauqua County - Jamestown Airport (County of Chautauqua)

Clinton County Airport (Coun?y of Clinton)

Columbia County Airport (Cousty of Columbia)

Cortland County Airport/Chase Field (County of Cortland)

Dansville Municipal Airport (Town of North Dansville)

Dutchess County Airport (Dutchess County)

East 34™ Street Heliport (City of New York, Dept. of Business Services)

East Hampton Airport (Town of Bast Hampton)

Elizabeth Field (Town of Southhold)

Elmira/Corning Regional Airport (County of Chemung)

Finger Lakes Regional Airport (County of Seneca)

Floyd D. Bennett Airport (County of Warren)
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Francis Grabeski Airport (County of Suffolk)

Fulton County Airport (County of Fulton)

Genesee County Airport (County of Geneses)

Greater Rochester International Airport (County of Monroe)

Hamilton Municipal Airport (Village of Hamilton)

Hornell Municipal Airport (City of Hornell)

JFK International Airport (Port Authority of New York & New Jersey)
Joseph Y. Resnick Airport (Town of Wawarsing)

Kingston Airpark (Kingston Airpark, Inc.)

LaGuardia Airport (Port Authority of New York & New Jersey)

Lake Placid Airport (Town of North Elba)

L ancaster Airport-(Lancaster Airport, Inc.)

Ledgedale Airport (Big Fella Enterprises, Inc.)

LeRoy Airport (LeRoy Aviation Services,.Inc.)

Long Island/MacArthur Airport (Town of Islip)

Lt, Warren Baton Chenango County Airport (County of Chenango)
Malone Airport (Town of Malone)

Massena International Airport (Town of Massenz)

Montauk Airport (Montauk Airport, Inc.)

Niagara Falls International Airport (Niagara Frontier Transportation Authority)
Ogdensburg International Ajrport (Ogdensburg Bridge & Port Authority)
Olean Municipal Airport (City of Olean)
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Oneida County Airport (County of Oneida)

Oneonta Municipal Airport (City of Oneonta)

Orange County Airport (County of Orange)

Oswego County Airport (County of Oswego)
Petry-Warsaw Municipal Airport (Town of Perry)
Plattsburgh International Airport (County of Clinton)
Potsdam Municipal Airport (Village of Potsdam)
Randall Airport (Aerodrome Development Corp.)
Republic Airport (New York State Department of Tramsporation)
Saratoga County Airport (County of Saratoga)
Schenectady County Airport (County of Schenectads)
Sidney Municipal Airport (Village of Sidney)

Sky Acres Airport (Sky Acres Enterprises, Inc.)
Stewart International Airport (National Express Corp.)
Sullivan County Airport (County of Sullivan)
Syracuse-Hancock International Airport (City of Syracuse)
Ticonderoga Municipal Airport (Town of Ticonderoga)
Tompkins County Airport (County of Tompkins)
Tri-Cities Airport (Village of Endicott)

Watertown International Airport (City of Watertown)
Wellsville Municipal Airport (Town of Wellsville)

Westchester County Airport {(County of Westchester)
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Whitford Airport (LDW Properties, Inc.)
Williamson-Sodus Airport (Williamson Flying Club, Inc.)
Wartsboro-Sullivan County Airport (Wurtsboro Flight Services, Inc.)

Yates County Adrport (Cousty of Yates)
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NYSUCP NON-CERTIFYING PARTNER

As a result of the requirements set forth in 49 CFR Part 26, we, the undersigned, agree to participate
in the NYSUCP in accordance with the tenets of this MOU and agree to abide by its contents. This
MOU is being executed by the NYSUCP Partners as separate agreements and at separate times. Bach
separately executed agreement shall be considered an original of the MOU, as if each Partner had
executed the same agreement.

EXBCUTED AND DELIVERED by and between the NYSUCP Partners as of the effective date of
this MOU. '

for Date

Agency
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Attachment 10

Regulations: 49 CFR Part 26



Subpart A—General
§ 26.1 What are the objectives of this part?
This part seeks to achieve several objectives:

(a) To ensure nondiscrimination In the award and administration of DOT-asslsted contracts In the Department's
highway, transtt, and airport financial assistance programs;

(b) Tocreate a level playing field on which DBEs can compete falrly for DOT-assisted contracts;

(c) To ensure that the Department's DBE program is narrowly tailored In accordance with applicable law;

(d) To ensure that only firms that fully meet this part's eligibility standards are permitted to participate as DBEs;
(e) To help remove barriers to the participation of DBEs In DOT-asslsted contracts;

() To assist the development of fimns that can compete successfully In the marketplace outside the DBE program;
and

(9) To provide appropriate flexibliity to recipients of Federal financial assistance in establishing and providing
opportunities for DBEs,

- §26.3 To whom does this part apply?
(a) I you are a recipient of any of the following types of funds, this part applies to you:

(1) Federal-aid highway funds authorized under Titles | (other than Part B) and V of the Intermodal Surface
Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105 Stat. 1914, or Titles |, 11, and V of the
Transportation Equity Act for the 21st Century (TEA-21), Pub. L. 105~1 78, 112 Stat, 107,

(2) Federal transit funds authorized by Titles I, ill, V and VI of ISTEA, Pub. L, 102-240 or by Federal transit laws In
Title 48, U.S. Code, or Titles 1, il, and V of the TEA-21, Pub. L. 105-178.

(3) Alrport funds authorized by 49 U.S.C. 47101, ot seq.
(b) [Reserved]

(c) If you are letting a contract, and that contract Is to be performed entirely outside the United States, Its territories
and possesslons, Puerto Rico, Guam, or the Northemn Marianas Islands, this part does nat apply to the contract.

(d) If you are letting a contract in which DOT financlal assistance does not participate, this part does not apply to the
contract. .

§26.5 What do the terms used In this part mean?

Affiliation has the same meaning the term has In the Smail Business Administration (SBA) regulations, 13 CFR part
121,

(1) Except as otherwise provided in 13 CFR part 121, concemns are afflliates of each other when, either directly or
indirectly:

{) One concem controls or has the power to controi the other; or
(i) A third party or partles controls or has the power to control both; or

(ill) An identity of interest between or among parties exists such that afflliation may be found.
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(2) In determining whether affiliation exists, it Is necessary to consider all appropriate factors, including common
ownership, common management, and contractual relatlonships, Aftlliates must be considered together In
determining whether a concem meets smali buslness size criterla and the statutory cap on the participation of firms in
the DBE program.

Alaska Natlve means a citizen of the United States who is a person of one-fourth degree or more Alaskan Indlan
(including Tsimshian Indians not enrolled In the Metlaktla indian Community), Eskimo, or Aleut biood, or a
combination of those biocodlines. The term inciudes, In the absence of proof of a minimum blood quantum, any citizen
whom a Native village or Native group regards as an Alaska Native If thelr father or mother is regarded as an Alaska

Native.

Alaska Native Corporation (ANC) means any Reglonal Corporation, Village Corporation, Urban Corporation, or Group
Corporation organized under the laws of the State of Alaska In accordance with the Alaska Natlve Claims Settiement
Act, as amended (43 U.S.C. 1601, of seq. ).

Compiliance means that a reciplent has correctly implemented the requirements of this pait.

Contract means a legally binding relationship obilgating a seller to furnish suppiies or services (Inciuding, but not
limited to, construction and professional services) and the buyer to pay for them, For purposes of this part, a leass is
considered to be a contract.

Contractor means ong who participates, through a contract or subcontract (at any tler), in a DOT-assisted highway,
transit, or alport program.

Department or DOT means the U.S. Department of Transportation, Including the Office of the Secretary, the Federal
Highway Administration (FHWA), the Fedsral Transit Administration (FTA), and the Federal Aviation Administration
(FAA).

Disadvantaged business entemprise or DBE means a for-profit smalt business concern—

(1) ThatIs at least 51 percent owned by one or more individuals who are both socially and economically
disadvantaged or, In the case of a corporation, In which 51 percent of the stock Is owned by one or more such
individuals; and .

(2) Whose management and dally business operations are controlied by one or more of the soclally and economically
disadvantaged individuais who own i,

DOT-assisted contract means any contract between a reciplent and a contractor (at any tier) funded in whole or in
part with DOT financlal assistance, including letters of credit or loan guarantees, except a contract solely for the
purchase of land.

DOT/SBA Memorandum of Understanding or MOU, refers to the agreement signed on November 23, 1999, between
the Depariment of Transportation (DOT) and the Small Business Administration (SBA) streamlining cerification
procedures for participation in SBA's 8(a) Busliness Development (8(a) BD) and Small Disadvantaged Business
(SDB) programs, and DOT's Dlsadvantaged Business Enterprise (DBE) program for small and disadvantaged
businesses.

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part which, by thelr scope,
intensity, and appropriateness to the objective, can reasonably be expected to fulfill the program requirement.

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister, grandmother,
grandfather, grandson, granddaughter, mother-in-iaw, or father-in-law.

Indian tribe means any Indlan tribe, band, nation, or other organized group or community of indians, including any
ANC, which is recognized as eligible for the special programs and services provided by the United States to Indlans
because of their status as indlans, or Is recognized as such by the State in which the tribe, band, nation, group, or
communlty resides. See definition of ‘tribalty-owned concem® In this section.

Joint venture means an assoclation of a DBE firm and one or more other firms to carry out a single, for-profit
business enterprise, for which the parties combine their property, capital, efforts, skills and knowledge, and In which
the DBE Is responsible for a distinct, clearly defined portion of the work of the contract and whose share in the capital
contribution, control, management, risks, and profits of the joint venture are commensurate with its ownership
Interest.
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Native Hawaiian means any Individual whose ancestors were natives, prior to 1778, of the area which now comprises
the State of Hawall.

Native Hawaiian Organization means any community service organization serving Native Hawallans In the State of
Hawall which is a not-for-profit organization chartered by the State of Hawall, Is controlled by Native Hawaiians, and
whose business activities will principaliy benefit such Native Hawallans.

Noencompllance means that a reciplent has not correctly implemented the requirements of this part.

Operating Administration or OA means any of the following parts of DOT: the Federal Aviation Administration (FAA),
Federal Highway Administration (FHWA), and Federal Transit Administration (FTA). The “Administrator” of an
operating administration inciudes his or her designees.

Personal net worth means the net value of the assets of an Individual remaining after total hiabilitles are deducted. An
individual's personal net worth does not Inciude: The Individual's ownership interest In an applicant or participating
DBE firm; or the individual's equity In his or her primary place of residence. An Indlvidual's personal net worth
Includes only his or her own share of assets held jointly or as community property with the individual's spouss,

Primary industry ciassification means the North American industrial Classification System (NAICS) designation which
best describes the primary business of a firm. The NAICS is described In the North American Industry Classification
Manual—United States, 1997 which is avallable from the Natlonal Technical Information Service, 5285 Port Royal
Road, Springfield, VA, 22161; by calling 1 (800) 553-6847; or via the Intemet at:
http://'www.ntis.goviproduct/nalcs.him.

Primary recipient means a reciplent which receives DOT financlal asslstance and passes some or all of it on to
another recipient.

Princlpal place of business means the business location where the individuais who manage the firm's day-to-day
operations spend most working hours and where top management's business records are kept. if the offices from
which management Is directed and where business records are kept are In different locations, the reciplent will
determine the principal place of business for DBE program purposes,

Program means any undertaking on a reciplent's partto use DOT financial asslstance, authorized by the laws to
which this part appiles.

Race-conscious measure or program Is one that is focused specifically on assisting only DBEs, including women-
owned DBEs.

Race-neutral measure or program Is one that Is, or can be, used to assist all small businesses. For the purposes of
this part, race-neutral Includes gender-neutrality.

Recipientis any entity, public or private, to which DOT financlal assistance is extended, whether directly or through
another reciplent, through the programs of the FAA, FHWA, or FTA, or who has applled for such asslistance.

Secretary means the Secretary of Transportation or his/her designee.

Set-aslds means a contracting practice restricting eligibility for the competitive award of a contract solely to DBE
firms.

Small Business Administration or SBA means the United States Smali Business Administration.

SBA certifled firm refers to flrms that have a current, valid certffication from or recognized by the SBA under the 8(a)
BD or SDB programs.

Small business concermn means, with respect to firms seeking to participate as DBEs in DOT-assisted contracts, a
small business concem as defined pursuant to section 3 of the Small Business Act and Small Business
Administration regulations implementing It (13 CFR part 121) that aiso does not exceed the cap on average annual
gross recelpts specified in §26.65(b).

Socially and economically disadvantaged Individual means any individual who Is a cltizen (or fawfully admlited
permanent resident) of the United States and who Is—



+ (1) Any individual who a recliplent finds to be a soclally and economically disadvantaged individual on a case-by-case
basls.

(2) Any Individual in the following groups, members of which are rebuttably presumed to be soclally and economically
disadvantaged:

(1) “Biack Americans,” which includes persons having origins In any of the Biack raclal groups of Africa;

(i) “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban, Dominican, Central or South
American, or other Spanish or Portuguese culture or origin, regardless of race;

(iif) “Native Americans,” which includes persons who are American Indians, Eskimos, Aleuts, or Native Hawallans;

(v) "Asian-Paclfic Americans,” which Includes persons whose origins are from Japan, China, Taiwan, Korea, Burma
(Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thalland, Maiaysla, indonesla, the Phliippines, Brunel, Samoa,
Guam, the U.S. Trust Termitories of the Pacific Islands (Republic of Palau), the Commonwealth of the Northern
Marianas Islands, Macao, Fljl, Tonga, Kirbatl, Juvalu, Nauru, Federated Statas of Micronesia, or Hong Kong;

(v) “Subcontinent Aslan Americans,” which includes persons whose origins are from India, Pakistan, Bangiadesh,
Bhutan, the Maldives Islands, Nepal or St Lanka;

(vi) Women;

(vii) Any additional groups whose members are designated as soclally and economically disadvantaged by the SBA,
at such time as the SBA designation becomes effective.

Tribally-owned concemn means any concem at least 5 percent owned by an indian tribe as defined In this section.

You refers to a recipient, unless a statement in the text of this part or the context requires otherwise (i.e., You must
do XYZ' means that reciplents must do XYZ).

(64 FR 5128, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35553, June 186, 2003]
§26.7 What discriminatory actions are forbidden?

(a) You must never exclude any person from participation in, deny any person the benefits of, or otherwise
discriminate agalinst anyone in connection with the award and performance of any contract covered by this part on
the basis of race, color, sex, or national origin.

(b) In administering your DBE program, you must not, directly or through contractual or other arangements, use
criteria or methods of administration that have the effect of defeating or substantially impalring accomplishment of the
objectlves of the program with respect to Individuals of a particular race, color, sex, or national origin.

§26.9 How does the Department issue guidance and interpretations under this part?

(a) Only guidance and Interpretations (inciuding Interpretations set forth in certification appeal declsions) consistent
with this part 26 and issued after March 4, 1999 express the officlal positions and views of the Department of
Transportation or any of its operating administrations.

(b) The Secretary of Transportation, Office of the Secretary of Transportation, FHWA, FTA, and FAA may issue
written Interpretations of or written guldance concerning this part. Written interpretations and guldance are valid, and
express the official positions and views of the Department of Transportation or any of its operating administrations,
only if they are Issued over the signature of the Secretary of Transportation or if they contain the following statement:

The General Counsel of the Department of Transportation has reviewed this document and approved it
as consistent with the language and intent of 49 CFR part 26.

[72 FR 15617, Apr. 2, 2007]
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§26.11 What records do recipients keep and report?

(2) [Reserved]

(b) You must continue to provide data about your DBE program to the Department as directed by DOT operating
administrations.

(c) You must create and maintaln a bidders llst.

(1) The purpose of this list Is to provide you as accurate data as possible about the universe of DBE and non-DBE
contractors and subcontractors who seek to work on your Federally-assisted contracts for use in helping you set your
overall goals. '

(2) You must obtain the following information about DBE and non-DBE contractors and subcontractors who seek to
work on your Federally-assisted contracts:

(1) Firm name;

(i) Firm address;

(iil) Firm's status as a DBE or non-DBE;
(iv) Age of the firm; and

(v) The annual gross recelpts of the firm. You may obtain this Information by asking each firm to Indicate Into what
gross recelpts bracket they fit ( e.g., less than $500,000; $500,000~$1 miliion; $1-2 million; $2-5 million; etc.) rather
than requesting an exact figure from the firm.

(8) You may acquire the Information for your bidders list in a variety of ways. For example, you can collect the data
from all bidders, before or atter the bld dus date. You can conduct a survey that will result in statistically sound
estimate of the universe of DBE and non-DBE contractors and subcontractors who seek to work on your Federally-
assisted contracts. You may combine different data collection approaches ( e.g., collect name and address
information from all bidders, while conducting a survey with respect to age and grass recelpts information).

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000}
§26.13 What assurances must recipients and contractors make?

(a) Each financial assistance agreement you sign with a DOT operating administration (or a primary reciplent) must
include the foliowing assurance:

The reciplent shall not discriminate on the basis of race, color, natlonal origin, or sex in the award and
performance of any DOT-assisted contract or in the adminlistration of its DBE program or the
requirements of 49 CFR part 26. The recipient shall take all necessary and reasonable steps under 49
CFR part 26 to ensure nondiscrimination In the award and administration of DOT-assisted contracts. The
reciplent's DBE program, as required by 49 CFR part 26 and as approved by DOT, is incorporated by
reference in this agreement. Implementation of this program is a legal obligation and fajlure to carry out
its terms shall be treated as a violation of this agreement. Upon notification to the reciplent of its failure to
carry out its approved program, the Department may impose sanctions as provided for under part 26 and
may, In appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001 and/or the Program
Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq. ).

(b) Each contract you sign with a contractor (and each subcontract the prime contractor signs with a subcontractor)
must include the following assurance:

The contractor, sub recipient or subcontractor shall not discriminate on the basis of race, color, national
orlgin, or sex in the performance of this contract, The contractor shall carry out applicable requirements of
49 CFR part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to -
carry out these requirements is a material breach of this contract, which may result in the termination of
this contract or such other ramedy as the recipient deems appropriate.



v §26.15 How can recipients apply for exemptions or walvers?

(a) You can apply for an exemption from any provision of this part. To apply, you must request the exemption in
writing from the Office of the Secretary of Transportation, FHWA, FTA, or FAA. The Secretary will grant the request
only if it documents speclal or exceptional circumstances, not likely to be generally applicable, and not contemplated
in connection with the rulernaking that established this part, that make your compliance with a specific provision of
this part Impractical. You must agree to take any steps that the Department specifles to comply with the Intent of the
provision from which an exemption Is granted. The Secretary will issue a written response to all exemption requests.

(b) You can apply for a walver of any provision of Subpart B or C of this part including, but not limited to, any
provisions regarding adminlstrative requirements, overall goals, contract goals or good faith efforts. Program waivers
are for the purpose of authorizing you to operate a DBE program that achleves the objectives of this part by means
that may differ from one or more of the requirements of Subpart B or C of this part. To receive a program waiver, you
must follow these procedures:

(1) You must apply through the concemed operating administration. The application must Include a specific program
proposal and address how you wiil mest the criteria of paragraph (b)(2) of this section, Before submitting your
application, you must have had public participation in developing your proposal, inciuding consultation with the DBE
community and at least one public hearing. Your application must include a summary of the pubiic participation
process and the information gathered through It.

(2) Your application must show that—

(i) There Is a reasonable basis to conclude that you could achleve a level of DBE particlpation consistent with the
objectives of thls part using different or Innovative means other than those that are provided in subpant B or C of this
part;

(i7) Conditions in your jurisdiction are appropriate for Implementing the proposal;

(1) Your proposal would prevent discrimination against any individual or group In access to contracting opportunities
or other benefits of the program; and

(v) Your proposal Is consistent with applicable law and program requirements of the concemed operating
administration's financial assistance program.

(3) The Secretary has the authority to approve your application. If the Secretary grants your application, you may
administer your DBE program as provided In your proposal, subject to the following conditions;

(i) DBE eligibility is determined as provided In subparts D and E of this pan, and DBE participation Is counted as
provided in §26.49; )

(i) Your level of DBE participation continues to be consistent with the objectives of this pat;
(i) There is a reasonable limitation on the duration of your modified program; and
(iv) Any other conditions the Secretary makes on the grant of the waiver,

(4) The Secretary may end a program walver at any time and require you to comply with this part's provisions. The
Secretary may also extend the walver, if he or she determines that all requirements of paragraphs (b)(2) and (3) of
this section continue to be met. Any such extension shall be for no longer than period originally set for the duration of
the program,

Subpart B—Administrative Requirements for DBE Programs for Federally-Assisted Contracting
§26.21 Who must have a DBE program?

(a) If you are in one of these categories and let DOT-assisted contracts, you must have a DBE program meeting the
requirements of this part:

(1) All FHWA recipients receiving funds authorized by a statute to which this part applies;



' (2) FTA reclplents recelving planning, capital and/or operating assistance who will award prime contracts (exciuding
transit vehicle purchases) exceeding $250,000 in FTA funds In a Federal fiscal year;

(8) FAA reciplents recelving grants for airport planning or development who will award prime contracts exceeding
$250,000 In FAA funds in a Federal fiscal year.

(b)(1) You must submit a DBE program conforming to this part by August 31, 1999 to the concerned operating
administration (OA). Once the OA has approved your program, the approval counts for all of your DOT-assisted
programs (except that goals are reviewed by the particular operating administration that provides funding for your
DOT-assisted contracts). _

(2) You do not have to submit regular updates of your DBE programs, as long as you remain In compilance,
However, you must submit significant changes in the program for approval.

(c) You are not eligible to recelve DOT financlal assistance unless DOT has approved your DBE program and you
are In compliance with It and this part. You must continue to carry out your program untit all funds from DOT financial
assistance have been expended.

{64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov, 15, 2000]
§26.23 What is the requirement for a poilcy statement?

You must issue a signed and dated pollcy statement that expresses your commitment to your DBE program, states
fts objectives, and outlines responaibliltles for lts implementation, You must circulate the statement throughout your
organization and to the DBE and non-DBE business communities that perform work on your DOT-assisted contracts.

§26.25 What Is the requirement for a lialson officer?

-You must have a DBE liaison officer, who shall have direct, independent access to your Chief Executive Officer
conceming DBE program matters. The llalson officer shalf be responsible for implementing all aspects of your DBE
program. You must aiso have adequate staff to administer the program in compliance with this part.

§26.27 What efforts must recipients make concerning DBE financlal institutions?

You must thoroughly Investigate the full extent of services offered by financlal Institutions owned and controlied by
soclally and economically disadvantaged Individuals in your community and make reasonable efforts to use these
institutions. You must also encourage prime contractors to use such institutions.

§ 26.29 What prompt payment mechanisms must recipients have?

(a) You must establish, as part of your DBE program, a contract clause to require prime contractors to pay
subcontractors for satisfactory performance of their contracts no later than 30 days from receipt of each payment you
make to the prime contractor.

(b) You must ensure prompt and full payment of retainage from the prime contractor to the subcontractor within 30
days after the subcontractor's work Is satisfactorily completed. You must use one of the following methods to comply
with this requirement:

(1) You may decline to hold retalnage from prime contractors and prohibit prime contractors from holding retainage
from subcontractors.

(2) You may decline to hold retainage from prime contractors and require a contract clause obilgating prime
contractors to make prompt and full payment of any retainage kept by prime contractor to the subcontractor within 30
days after the subcontractor's work is satisfactorily completed.

(3) You may hold retalnage from prime contractors and provide for prompt and regular Incremental acceptances of
portions of the prime contract, pay retainage to prime contractors based on these acceptances, and require a contract
clause obligating the prime contractor to pay all retainage owed to the subcontractor for satisfactory completion of the
accepted work within 30 days after your payment to the prime contractor.

(c) For purposes of this section, a subcontractor's work is satisfactorily completed when all the tasks called for in the
subcontract have been accomplished and documented as required by the reciplent. When a reciplent has made an



incremental acceptance of a portion of a prime contract, the work of a subcontractor covered by that acceptance Is
deemed to be satisfactorily completed.

(d) Your DBE program must provide appropriate means to enforce the requirements of this section. These means
may Include appropriate penalties for fallure to comply, the terms and conditions of which you set. Your program may
also provide that any delay or postponement of payment among the parties may take place only for good cause, with
your prior written approval.

() You may also establish, as part of your DBE program, any of the following additional mechanisms to ensure
prompt payment:

(1) A contract clause that requires prime contractors to Inciude In thelr subcontracts language providing that prime

contractors and subcontractors wiif use appropriate alternative dispute resolution mechanisms to resolve payment
disputes. You may speclfy the nature of such mechanisms,

(2) A contract clause providing that the prime contractor wiil not be reimbursed for work performed by subcontractors
unless and until the prime contractor ensures that the subcontractors are promptly pald for the work they have
performed.

(3) Other mechanisms, consistent with this part and applicable state and local law, to ensure that DBEs and other
contractors are fully and promptly pald.

[68 FR 35553, June 186, 2003]
§26.31 What requirements pertain to the DBE directory?

You must malintain and make available to Interested persons & directory Identifying alf firms eligible to participate as
DBESs In your program., in the listing for each firm, you must Include Its address, phone number, and the types of work
the firm has been certified to perform as a DBE. You must revise your directory at least annually and make updated
Information avaliable to contractors and the publlc on request,

§26.33 What steps must a reciplent take to address overconcentration of DBEs In certain types
of work?

(a) If you determine that DBE firms are so overconcentrated in a certain type of work as to unduly burden the
opportunity of non-DBE firms to participate In this type of work, you must devise appropriate measures to address
this overconcentration,

(b) These measures may inciude the use of Incentives, technical assistance, business development programs,
mentor-protégé programs, and other appropriate measures designed to assist DBEs In performing work outside of
the speolfic field in which you have determined that non-DBEs are unduly burdened. You may also consider varying
your use of contract goals, to the extent consistent with §26.51, to unsure that non-DBEs are not unfairly prevented
from competing for subcontracts.

(c) You must obtain the approval of the concemned DOT operating administration for your determination of
overconcentration and the measures you devise to address it. Once approved, the measures become part of your
DBE program.

§26.35 What role do business deveiopment and mentor-protégé programs have in the DBE
program?

(a) You may or, if an operating administration directs you to, you must establish a DBE business development
program (BDP) to assist firms in gaining the ability to compete successfully In the marketplace outside the DBE
program. You may require a DBE firm, as a condition of receiving assistance through the BDP, to agree to terminate
Its participation in the DBE program atter a cartain time has passed or certain objectives have been reached. See
Appendix C of this part for quidance on administering BDP programs.

(b) As part of a BDP or separately, you may establish a “mentor-protégé” program, in which another DBE or non-DBE
firm Is the princlpal source of business development assistance to a DBE firm,

(1) Only firms you have certified as DBEs before they are proposed for participation in a mentor-protégé program are
eligibie to participate in the mentor-protégé program.,



(2) During the course of the mentor-protégé relationship, you must:

(i} Not award DBE credit to a non-DBE mentor firm for using its own pratégé firm for more than one half of Its goal on
any contract iet by the recipient; and :

(if) Not award DBE credit to a non-DBE mentor firm for using Its own protégs firm for more than every other contract
performed by the protégé firm.

(8) For purposes of making determinations of business size under this part, you must not treat protégé firms as
affillates of mentor firms, when both firms are participating under an approved mentor-protégé program. See
Appendix D of this part for guldance concerning the operation of mentor-protégé programs.

(c) Your BDPs and mentor-protégé programs must be approved by the concerned operating adminlstration before
you Implement them. Once approved, they become part of your DBE program.

§26.37 What are a recipient's responsibiiities for monitoring the performance of other program
participants?

(a) You must implement appropriate mechanisms to ensure compliance with the part's requirements by all program
participants (e.g., applying legal and contract remedies avallable under Federal, state and focal law). You must set
forth these mechanisms in your DBE program.

(b) Your DBE program must also Include a monltoring and enforsement mechanism to ensure that work committed to
DBEs at contract award is actually performed by DBEs.

(c) This mechanism must provide for a running tally of actual DBE aftainments ( e.g., payments actually made to DBE
firms), Including a means of comparing these attainments to commitments. In your reports of DBE participation to the
Department, you must dispiay both commitments and attainments.

[64 FR 5126, Feb. 2, 1999, as amended at 656 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003]
Subpart C—Goals, Good Faith Efforts, and Counting
§26.41 What Is the role of the statutory 10 percent goal in this program?

(a) The statutes authorizing this program provide that, except to the extent the Secretary determines otherwise, not
less than 10 percent of the authorized funds are to be expended with DBEs.

(b) This 10 percent goal Is an aspirational goal at the natlonal level, which the Department uses as a tool in
evaluating and monitoring DBES’ opportunities to participate In DOT-assisted contracts.

(c) The natlonal 10 percent goal doss not authorize or require recipients to set overali or contract goals at the 10
percent level, or any other particular level, or to take any special administrative steps If thelr goals are above or below
10 percent.

§26.43 Can recipients use set-asides or quotas as part of this program?
(a) You are not permitted to use quotas for DBEs on DOT-assisted contracts subject to this part.

(b) You may not set-aside contracts for DBEs on DOT-assisted contracts subject to this part, except that, in limited
and extreme clrcumstances, you may use set-asldes when no other meihod could be reasonably expected to redress
egreglous Instances of discrimination.

§26.45 How do recipients set overall goais?

(a)(1) Except as provided in paragraph (a)(2) of this section, you must set an overall goal for DBE participation in
your DOT-assisted contracts.

(2) if you are a FTA or FAA reciplent who reasonably anticlpates awarding (excluding transit vehicle purchases)
$250,000 or Iess in FTA or FAA funds In prime contracts in a Federal fiscal year, you are not required to develop
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overali goals for FTA or FAA respectively for that fiscal year. However, if you have an existing DBE program, It must
remain in effect and you must seek to fulfili the objectives outiined In §26.1.

(b) Your overall goal must be based on demonstrable evidence of the availabliity of ready, willing and able DBEs
relative to all businesses ready, willing and abie to participate on your DOT-assisted contracts (hereatfter, the “relative
avallability of DBEs”), The goal must reflect your determination of the level of DBE participation you would expect
absent the effects of discrimination. You cannot simply rely on either the 10 percent natlonal goal, your previous
overall goal or past DBE participation rates In your program without reference to the relative availability of DBES in
your market.

(c) Step 1. You must begin your goal setting process by determining a base figure for the relative availability of DBEs.
The following are examples of approaches that you may take toward determining a base figure. These examples are
provided as a starting polnt for your goal setting pracess. Any percentage figure derived from one of these examples
shouid be considered a basis from which you begin when examining ali evidence avaliable in your jurisdiction. These
examples are not intended as an exhaustive list. Other methods or combinations of methods 1o determine a base
figure may be used, subject to approval by the concemed operating administration.

(1) Use DBE Directorles and Census Bureau Data, Determine the number of ready, willing and able DBEs in your
market from your DBE directory. Using the Census Bureau's County Business Pattern (CBP) data base, determine
the number of all ready, willing and able businesses available in your market that perform work In the same NAICS
codes. (Information about the CBP data base may be obtained from the Census Bureau at their web slte,
www.census.gov/epcd/cbp/view/cbpview.html. ) Divide the number of DBEs by the number of ali businesses to derlve
a base figure for the relative avallabliity of DBES in your market.

(2) Use a bidders list. Determine the number of DBES that have bid or quoted on your DOT-asslsted prime contracts
or subcontracts in the previous year. Determine the number of all businesses that have bid or quoted on prime or
subcontracts In the same time period. Divide the number of DBE bldders and quoters by the number for ali
businesses to derive a base figure for the reiative avaliabllity of DBEs In your market.

(8) Use daia from a disparity study. Use a bercentage figure derived from data In a valld, applicable disparity study.

(4) Use the goal of another DOT reciplent. If another DOT recipient in the same, or substantially simiiar, market has
set an overall goal In compliance with this rule, you may use that goal as a base figure for your goal.

(5) Altemative methods. You may use other methods to determine a base figure for your overall goal. Any
methodology you choose must be based on demonstrable evidence of local market conditions and be designed to
ullimately attaln a goal that Is rationally related to the relative avallability of DBEs in your market.

(d) Step 2. Once you have calculated a base figure, you must examine all of the avidence avalilabie in your
Jurisdlction to determine what adjustment, if any, Is needed to the base figure in order to arrive at your overall goal.

(1) There are many types of evidence that must be considered when adjusting the base figure. These include:

(i) The current capacity of DBEs to perform work In your DOT-assisted contracting program, as measured by the
volume of work DBES have performed in recent years;

(if) Evidence from disparity studies conducted anywhere within your jurisdiction, to the extent it Is not aiready
accounted for In your base figure; and

(th) If your base figure is the goal of another reciplent, you must adjust it for differences In your local market and your
contracting program.

(2) If avaliable, you must consider evidence from related fields that affect the opportunities for DBEs to form, grow
and compete. These include, but are not limited to:

(i) Statistical disparities in the ability of DBEs to get the financing, bonding and insurance required to participate in
your program;

(i) Data on employment, self-employment, education, training and union apprenticeship programs, to the extent you
can reiate it to the opportunities for DBES to perform in your program.
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(3) If you attempt to make an adjustment to your base figure to account for the continuing effects of past
discrirmination(often called the "but for” factor) or the effects of an ongoing DBE program, the adjustment must be
based on demonstrable evidence that Is logically and directly related to the effect for which the adjustment Is sought.

(e) Onice you have determined a percentage figure In accordance with paragraphs (c) and (d) of this section, you
shouid express your overall goal as follows:

(1) If you are an FHWA reclpient, as a percentage of all Federai-aid highway funds you will expend in FHW A-asslsted
contracls in the forthcoming fiscal year;

(2) If you are an FTA or FAA reciplent, as a percentage of all FTA or FAA funds (exclusive of FTA funds to be used
for the purchase of transit vehicies) that you wili expend In FTA or FAA-assisted contracts in the forthcoming fiscat
year. In appropriate cases, the FTA or FAA Administrator may permit you to express your overall goal as a
percentage of funds for a particular grant or project or group of grants and/or projects.

(O(1) If you set overall goals on a fiscal year basls, you must submit them to the applicable DOT operating
administration for review on August 1 of each year, unless the Administrator of the concemed operating
administration establishes a different submission date.

(2) If you are an FTA or FAA reciplent and sst your overall goal on a project or grant basls, you must submit the goal
for review at a time determined by the FTA or FAA Administrator.

(3) You must inciude with your overall goal submission a description of the methodology you used to establish the
goal, including your base figure and the evidence with whioh it was calculated, and the adjustments you made to the
base figure and the evidence relied on for the adjustments. You should also include a summary listing of the relevant
available evidence In your jurisdiction and, where applicable, an explanation of why you did not use that evidence to
adjust your base figure. You must also Include your projection of the portions of the overali goal you expect to meet
through race-neutral and race-¢onscious measures, respectively (see §26.51(c)).

(4) You are not required to obtain prior operating administration concurrence with the your overall goal. However, if
the operating administration's review suggests that your overail goal has not been correctly calculated, or that your
method for calculating goals Is Inadequate, the operating administration may, after consulting with you, adjust your
overall goal or require that you do so. The adjusted overall goal is binding on you.

(5) If you need additional time to collect data or take other steps to develop an approach to setting overall goals, you
may request the approval of the concemed operating administration for an Interim goal and/or goal-setting
mechanism. Such a mechanism must:

() Reflect the relative availabllity of DBEs in your local market to the maximum extent feasible given the data
available to you; and .

(ii) Avoid imposing undue burdens on non-DBEs.
(g) In estabiishing an overall goal, you must provide for public participation. This public parficipation must include:

(1) Consultation with minority, women's and general contractor groups, community organizations, and other officials
or organizatlons which could bs expected to have Information conceming the avallabillty of disadvantaged and non-
disadvantaged businesses, the effacts of discrimination on opportunities for DBES, and your efforts to establish a
level playing fleid for the participation of DBEs.

(2) A published notlce announcing your proposed overall goal, informing the public that the proposed goal and its
rationale are available for inspection during normal business hours at your principal office for 30 days following the
date of the notice, and informing the public that you and the Department will accept comments on the goals for 45
days from the date of the notice. The notice must include addresses to which comments may be sent, and you must
pubiish It in general circulation media and available minority-focused media and trade assoclation publications.

(h) Your overali goals must provide for participation by all certified DBEs and must not be subdlvided into group-
specific goals.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1989; 65 FR 68951, Nov. 15, 2000; 68 FR 35553,
June 16, 2003]

§26.47 Can recipients be penalized for faillng to meet overall goals?
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(a) You cannot be penalized, or treated by the Department as being in noncompliance with this rule, because your
DBE participation falls short of your overali goal, unless you have failed to administer your program In good faith.

(b) If you do not have an approved DBE program or overall goal, or if you fail to implement your program in good
falth, you are in noncompliance with this part,

§26.49 How are overall goals established for transit vehicle manufacturers?

(a) if you are an FTA recipient, you must require in your DBE program that each transit vehicie manufacturer, as a
condition of belng authorized to bid or propose on FTA-assisted transit vehicie procurements, certify that it has
complied with the requirements of this section. You do not Include FTA assistance used In transit vehicle
procurements in the base amount from which your overall goal is caiculated.

(b) if you are a transtt vehicle manufacturer, you must establish and submit for FTA's approval an annual overaif
percentage goal. In setting your overall goal, you should be gulded, to the extent applicable, by the principles
underlying §26.45. The base from which you calculate this goal Is the amount of FTA financial assistance included In
transit vehicle contracts you will perform during the fiscal year In question. You must exclude from this base funds
attributable to work performed outside the United States and its tervitories, possessions, and commonwealths. The
requirements and procedures of this part with respect to submission and approval of overall goals apply to you as
they do to reciplents.

(c) As a transit vehicle manufacturer, you may make the certification required by this section If you have submitted
the goal this section requires and FTA has approved it or not disapproved it.

(d) As a reciplent, you may, with FTA approval, estabiish project-specific goals for DBE parficipation in the
procurement of transit vehicles in lleu of complying through the procedures of this section.

(e) if you are an FHWA or FAA recipient, you may, with FHWA or FAA approval, use the procedures of this section
with respect to procurements of vehicles or specialized equipment. If you choose to do so, then the manufacturers of
thls equipment must mest the same requirements (including goal approval by FHWA or FAA) as transit vehicle
manufacturers must meet in FTA-assisted procursments.

§26.51 What means do recipients use to meet overall goals?

(a) You must meet the maximum feasible portion of your overall goal by using race-neutral means of facllitating DBE
participation. Race-neutral DBE participation Includes any time a DBE wins a prime contract through customary
competitive procurement procedures, is awarded a subcontract on a prime contract that does not carry a DBE goal,
or even if there Is a DBE goal, wins a subcontract from a prime contractor that did not consider its DBE status In
making the award (e.g., a prime contractor that uses a strict low bid system to award subcontracts).

(b) Race-neutral means inciude, but are not limited to, the following:

(1) Arranging solicltations, times for the presentation of bids, quantities, specifications, and dellvery schedules in
ways that facilitate DBE, and other small businesses, participation (e.g., unbundiing iarge contracts to make them
more accessible to small businesses, requiring or encouraging prime contractors to subcontract portions of work that
they might otherwise perform with their own forces);

{2) Providing assistance In overcoming limitations such as Inabillty to obtain bonding or financing (e.g., by such
means as simplifying the bonding process, reducing bonding requirements, efiminating the Impact of surety costs
from bids, and providing services to help DBES, and other small businesses, obtain bonding and financing);

(8) Providing technical assistance and other services:

(4) Carrying out information and communications pragrams on contracting procedures and specific contract
opportunities (e.g., ensuring the inclusion of DBES, and other small businesses, on reciplent malling lists for bidders;
ensuring the dissemination to bidders on prime contracts of lists of potential subcontractors; provision of information
in languages other than English, where appropriats);

(5) Implementing a supportive services program to develop and Improve Immediate and long-term business
management, record keeping, and financlal and accounting capability for DBEs and other small businesses;



(6) Providing services to help DBES, and other small businesses, improve long-term development, increase
opportunities to parficipate in a variety of kinds of work, handla Increasingly significant projects, and achleve eventual

self-sufficlency;

(7) Establishing a program to assist new, start-up firms, particularly in fields in which DBE participation has
historically been iow; .

(8) Ensuring distribution of your DBE directory, through print and electronic means, to the widest feaslbie universe of
potential prime contractors; and

(9) Assisting DBES, and other small businesses, to develop thelr capabllity to utllize emerging technology and
conduct business through electronic media.

(c) Each time you submit your overali goal for review by the concemed operating administration, you must aiso
submit your projection of the portion of the goal that you expect to meet through race-neutral means and your basls
for that projectlon. This projection Is subject to approval by the concemed operating administration, In conjunction
with its review of your overali goal,

(d) You must estabilish contract goals to meet any portion of your overall goal you do nat project belng abie to mest
using race-neutral means.

(e) The following provisions apply to the use of contract goals:
(1) You may use contract goals only on those DOT-assisted contracts that have subcontracting possiblliities.

(2) You are not required to set a contract goal on every DOT-asslsted contract. You are not required to set each
contract goal at the same percentage ievel as the overall goal. The goal for a specific contract may be higher or lower
than that percentage level of the overall goal, depending on,such factors as the type of work Invoived, the location of
the work, and the availabllity of DBEs for the work of the particular contract. However, over the period covered by
your overall goal, you must set contract goals so that they will cumulatively result In meeting any portion of your
overall goal you do not project being able to meet through the use of race-neutral means.

(3) Operating administration approval of each contract goal is not necessarlly required. However, operating
administrations may review and approve or disapprove any contract goal you estabiish.

(4) Your contract goals must provide for participation by all certlfied DBEs and must not be subdivided Into group-
specific goals. )

(f) To ensure that your DBE program continues to be narrowly taliored to overcome the effects of discrimination, you
must adjust your use of contract goais as follows:

(1) if your approved projection under paragraph (c) of this section estimates that you can meet your entire overali
goal for a given year through race-neutral means, you must implement your program without setting contract goals
during that year.

Example to Paragraph ()(1): Your overall goal for Year | is 12 percent. You estimate that you can obtain
12 percent or more DBE participation through the use of race-neutral measures, without any use of
contract goals. In this case, you do not set any contract goals for the contracts that will be performed in

Year|.

(2) I, during the course of any year in which you are using contract goals, you determine that you will exceed your
overall goal, you must reduce or eliminate the use of contract goals to the extent necessary to ensure that the use of
contract goals does not result In exceeding the overali goal. If you determine that you will fall short of your overail
goal, then you must make appropriate modifications in your use of race-neutral and/or race-conscious measures to
aliow you to meet the overall goal.

Example to Paragraph (f)(2): In Year 1, your overall goal is 12 percent. You have estimated that you can
obtain 5 percent DBE participation through use of race-neutral measures. You therefore plan to obtain the
remaining 7 percent participation through use of DBE goals. By September, you have already obtained

11 percent DBE participation for the year. For contracts let during the remainder of the year, you use
contract goals only to the extent necessary to obtain an additional one percent DBE participation.
However, if you determine In September that your participation for the year Is likely to be oniy 8 percent
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‘' total, then you would increase your use of race-neutral and/or race-conscious means during the

remainder of the year In order to achieve your overall goal,

(3) If the DBE participation you have obtained by race-neutrai means alone meets or exceeds your overall goals for
two consecutive years, you are not required to make a projection of the amount of your goal you can meet using such
means in the next year. You do not set contract goals on any contracts in the next year. You continue using only
race-neutral means to meet your overall goais unless and until you do not mest your overall goal for a year.

Example to Paragraph (f)(3): Your overall goal for Years | and Year Il Is 10 percent. The DBE
particlpation you obtain through race-neutral measures alone Is 10 percent or more In each year. (For this
purpose, it does not matter whether you obtalned additional DBE participation through using contract
goals in these years.) In Year Il and following years, you do not need to make a projection under
paragraph (c) of this section of the portion of your overall goal you expect to meet Using race-neutral
means. You simply use race-neutral means to achleve your overal| goals, However, If in Year VI your }
DBE participation falls short of your overall goal, then you must make a paragraph (c) projection for Year
Vi and, if necessary, resume use of contract goals In that year,

(4) 1f you obtaln DBE participation that exceeds your overali goal in two consecutive years through the use of contract
goals (Le., not through the use of race-neutral means alone), you must reduce your use of contract goals
proportionately in the following year.

Example to Paragraph (f)(4): In Years | and ll, your overall goal Is 12 percent, and you obtain 14 and 16
percent DBE participation, respectlvely. You have exceeded your goals over the two-year period by an
average of 25 percent. in Year Ill, your overall goal is again 12 percent, and your paragraph (c) projection
estimates that you will obtain 4 percent DBE particlpation through race-neutral means and 8 percent
through contract goals. You then reduce the contract goal projection by 25 percent (le.,from8to 6
percent) and set contract goals accordingly during the year. If In Year ill you obtain 11 percent
participation, you do not use this contract goal adjustment mechanism for Year IV, because there have
not been two consecutive years of exceeding overall goals.

(9) In any year in which you project meeting part of your goal through race-neutral means and the remainder through
contract goals, you must maintain data separately on DBE achievements in those contracts with and without contract
goals, respectively. You must report this data to the concemed operating administration as provided in §26.11.

§26.53 What are the good faith efforts procedures reciplents follow in situations where there are
contract goals?

(a) When you have established a DBE contract goal, you must award the contract only to a bldder/offeror who
makes good faith efforts to meet it. You must determine that a bidder/offeror has made good faith efforts if the
biddet/offeror does either of the following things:

(1) Documents that it has obtained enough DBE participation to meet the goal; or

(b) in your solicitations for DOT-assisted contracts for which a contract goal has been established, you must require
the following:

(1) Award of the contract will be conditioned on meeting the requirements of this section;

(2) Al bidders/offerors will be required to submit the following Information to the recipient, at the time provided in
paragraph (b)(3) of this saction:

() The names and addresses of DBE firms that will participate In the contract;
(it) A description of the work that each DBE will perform;

(iif) The dollar amount of the participation of each DBE firm participating;



(iv) Written documentation of the bidder/offeror's commitment to use a DBE subcontractor whose participation it
submits to meet a contract goal;

{v) Written conflrmation from the DBE that it is participating in the contract as provided In the prime contractor's
commitment; and

(vi) if the contract goal Is not met, evidence of good faith efforts (see Appendix A of this part); and
(3) At your discretion, the bidder/offeror must present the Information required by paragraph (b)(2) of this section—

(i) Under sealed bid procedures, as a matter of responsiveness, or with Initial proposals, under contract negotiation
procedures; or

(if) At any time before you commit yourself to the performance of the contract by the bidder/offeror, as a matter of
responsibility,

(c) You must make sure all information Is complete and accurate and adequately documents the bidder/offeror's good
faith efforts before committing yourself to the performance of the contract by the bidder/offeror.

(d) If you determine that the apparent successful bidder/offeror has falled to meet the raquirements of paragraph (a)
of this section, you must, before awarding the contract, provide the bidder/offeror an opportunity for administrative
reconslderation.

(1) As part of this reconsideration, the bidder/offeror must have the opportunity to provide written documentation or

. argument conceming the Issue of whether it met the goal or made adequate good faith efforts to do so.

() Your decislon on reconsideration must be made by an official who did not take part in the original determination
that the bidder/offeror falled to meet the goal or make adequate good faith efforts to do so.

(8) The bidder/offeror must have the opportunity to meet in person with your reconsideration official to discuss the
issue of whether it met the goal or made adequate good faith efforts to do so.

(4) You must send the bidder/offeror a written decislon on reconsideration, explaining the basis for finding that the
bidder did or did not meet the goal or make adequate good faith efforts to do so.

(5) The result of the reconsideration process Is not administratively appealabie to the Department of Transportation.

(e) In a “design-bulld” or "tumkey” contracting situation, In which the reciplent lets a master contract to a contractor,
who In tum lets subsequent subcontracts for the work of the project, a recipient may establish a goal for the project.
The master contractor then establishes contract goals, as appropriate, for the subcontracts it lets. Reciplents must
maintain oversight of the master contractor's activities to ensure that they are conducted consistent with the
requirements of this part.

(f)(1) You must require that a prime contractor not terminate for convenlence a DEE subcontractor listed in response
to paragraph (b)(2) of this saction (or an approved substitute DBE firm) and then perform the work of the terminated
subcontract with Its own forces or those of an affiliate, without your prior written consent.

(2) When a DBE subcontractor Is terminated, or falls to complete its work on the contract for any reason, you must
require the prime contractor to make good faith etfforts to find another DBE subcontractor to substitute for the original
DBE. These good falth efforts shall be directed at finding another DBE to perform at ieast the same amount of work
under the contract as the DBE that was terminated, to the extent needed to meet the contract goal you estabilshed
for the procurement.

(3) You must include in each prime contract a provision for appropriate administrative remedies that you will invoke if
the prime contractor fails to comply with the requirements of this section.

(g) You must apply the requirements of this section to DBE bidders/offerors for prime contracts. In determining
whether a DBE bidder/offeror for a prime contract has met a contract goal, you count the work the DBE has
committed to performing with its own forces as well as the work that It has committed to be performed by DBE
subcontractors and DBE suppliers.



!

§ 26,55 How is DBE participation counted toward goals?

(a) When a DBE participates in a contract, you count only the value of the work actually performed by the DBE
toward DBE goals.

(1) Count the entire amount of that portlon of a construction contract (or other contract not covered by paragraph
(a)(2) of this section) that Is performed by the DBE's own forces. include the cost of supplies and materiais obtained
by the DBE for the work of the contract, Including suppiles purchased or equipment leased by the DBE (except
supplles and equipment the DBE subcontractor purchases or leases from the prime contractor or its affiliate).

(2) Count the entire amount of fees or commissions charged by a DBE firm for providing a bona fide service, such as
professional, technical, consultant, or managerial services, or for providing bonds or Insurance specifically required
for the performance of a DOT-asslsted contract, toward DBE goals, provided you determine the fee to be reasonable
and not excessive as compared with fees customarily aliowed for similar services.

(8) When a DBE subcontracts part of the work of Its contract to another firm, the value of the subcontracted work may
be counted toward DBE goals only If the DBE's subcontractor Is ltself a DBE. Work that a DBE subcontracts to a
non-DBE firm does not count toward DBE goals.

{b) When a DBE performs as a participant in a joint venture, count a portion of the total dollar value of the contract
equal to the distinct, clearly defined portion of the work of the contract that the DBE petforms with its own forces
toward DBE goals.

{c) Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing a commercially useful
function on that contract.

(1) A DBE performs a commercially useful function when it Is responsibie for execution of the work of the contract
and Is carrying out its responsibilities by actually performing, managing, and supervising the work involved. To
perform a commercially useful function, the DBE must also be responsible, with respect to materials and supplies
used on the contract, for negotiating price, determining quality and quantity, ordering the materiai, and installing
(where applicable) and paying for the material itself. To determine whether a DBE Is performing a commerciafly
useful function, you must evaluate the amount of work subcontracted, Industry practices, whether the amount the firm
is to be paid under the contract is commensurate with the work It is actuaily performing and the DBE credit claimed
for its performance of the work, and other relevant factors.

(2) A DBE does not perform a commercially ussful function i Its role Is limited to that of an extra participant in a
transaction, contract, or project through which funds are passed In order to obtain the appearance of DBE
participation. In determining whether a DBE Is such an extra participant, you must examine similar transactions,
particularly those in which DBEs do not participate.

(3) If a DBE does not perform or exerclse responsibility for at least 30 percent of the totai cost of its contract with its
own work force, or the DBE subcontracts a greater portion of the work of a contract than would be expected on the
basls of normal industry practice for the type of work Involved, you must presume that it Is not performing a
commercially useful function,

(4) When a DBE Is presumed not to be performing a commercially useful function as provided in paragraph (c)(3) of
this section, the DBE may present evidence to rebut this presumption. You may determine that the firm Is performing
a commercially useful function given the type of work involved and normal industry practices.

(5) Your decisions on commercially ussful function matters are subject to review by the concemed operating
administration, but are not administratively appsalabie to DOT.

(d) Use the following factors in determining whether a DBE trucking company Is performing a commerclally useful
function:

(1) The DBE must be responsible for the management and supervision of the entire trucking operation for which it is
responsibie on a’'particular contract, and there cannot be a contrived arrangement for the purpose of mesting DBE
goalis.

(2) The DBE must Itself own and operate at least one fully licensed, insured, and operational truck used on the
contract.

(3) The DBE recelves credit for the total value of the transportation services it provides on the contract using trucks it
owns, Insures, and operates using drivers it employs.



(4) The DBE may lease trucks from another DBE firm, Including an owner-operator who is certified as a DBE. The
DBE who leases trucks from another DBE recelives credit for the total value of the transportation services the lessee
DBE provides on the contract.

(5) The DBE may also lease trucks from a non-DBE firm, inciuding from an owner-operator. The DBE who leases
trucks from a non-DBE is entitied to credit for the {otal value of transportation services provided by non-DBE lessees
not to exceed the value of transportation services provided by DEE-owned trucks on the contract. Additional
participation by non-DBE lessees receives credit only for the fee or commission It recelves as a result of the lease
arrangement. If a reciplent chooses this approach, it must obtain written consent from the appropriate Depariment
Operating Administration.

Example to this paragraph (d)(5): DBE Firm X uses two of its own trucks on a contract. It leases two
trucks from DBE Firm Y and six trucks from non-DBE Firm Z. DBE credit would be awarded for the total
value of transportation services provided by Firm X and Firm Y, and may also be awarded for the total
value of transportation services provided by four of the six trucks provided by Firm Z. In ali, fuli credit
would be allowed for the participation of eight trucks. With respect to the other two trucks provided by
Firm Z, DBE credlt could be awarded only for the fees or commisslons pertaining to those trucks Firm X
recelves as a result of the lease with Firm Z.

(6) For purposes of this paragraph (d), a lease must indicate that the DBE has exclusive use of and control over the
truck. This does not preciude the leased truck from working for others during the term of the lease with the consent of
the DBE, so long as the iease gives the DBE absolute priority for use of the leased truck. Leased trucks must dispiay
the name and Identiflcation number of the DBE.

(e) Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following:

(1)(1) If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the cost of the
materials or supplies toward DBE goals.

() For purposes of this paragraph (e)(1), a manufacturer Is a firm that operates or maintains a factory or
establishment that produces, on the premises, the materiais, supplies, arficles, or equipment required under the
contract and of the general character described by the specffications,

(2)(1) If the materials or supplies are purchased from a DBE reguiar dealer, count 60 percent of the cost of the
materials or supplies toward DBE goals.

(it) For purposes of this section, a regular dealer Is a firm that owns, operates, or maintains a store, warehouss, or

other establishment In which the materials, supplies, articies or equipment of the general character described by the
specifications and required under the contract are bought, kept in stock, and reguiarly sold or leased to the public in
the usual course of business. '

(A) To be a regular dealer, the firm must be an established, reguiar business that engages, as Its principal business
and under its own name, iri the purchase and sale or lease of the products in question,

(B) A person may be a reguiar dealer in such bulk items as petroleum products, steel, cement, gravel, stone, or
asphalt without owning, operating, or maintaining a piace of business as provided in this paragraph (e)(2)(f) i the
person both owns and operates distribution equipment for the products. Any suppiementing of ragular dealers' own
distribution equipment shall be by a long-term lease agresment and not on an ad hoc or contract-by-contract basls.

(C) Packagers, brokers, manufacturers' representatives, or other persons who arrange or expedite transactions are
not regular dealers within the meaning of this paragraph (e)(2).

(3) With respect to materials or supplies purchased from a DBE which is neither a manufacturer nor a regular dealer,
count the entire amount of fees or commisslons charged for assistance In the procurement of the materials and
supplies, or fees or transportation charges for the delivery of materials or suppilies required on a job site, toward DBE
goals, provided you determine the fees to be reasonabie and not excessive as compared with fees customarlly
allowed for simllar services. Do not count any portion of the cost of the materials and supplies themselves toward
DBE goals, however.

(f) If afirm is not currently certified as a DBE In accordance with the standards of subpart D of this part at the time of
the execution of the contract, do not count the firm's participation toward any DBE goals, except as provided for in

§26.87(7)).



(4) The DBE may lease trucks from another DBE firm, including an owner-operator who Is certified as a DBE. The
DBE who leases trucks from another DBE recelves credit for the total value of the transportation services the lessee
DBE provides on the contract.

(5) The DBE may also lease trucks from a non-DBE firm, Including from an owner-operator. The DBE who leases
trucks from a non-DBE Is entltled to credit for the total value of transportation services provided by non-DBE iessees
not to exceed the value of transportation services provided by DBE-owned trucks on the contract. Additional
participation by non-DBE lessees recelves credit only for the fee or commission it recelves as a result of the lease
arrangement. If a reclplent chooses this approach, it must obtain written consent from the appropriate Department
Operating Administration.

Example to this paragraph (d)(5): DBE Firm X uses two of its own trucks on a contract. It leases two
trucks from DBE Firm Y and six trucks from non-DBE Firm Z. DBE credit would be awarded for the total
value of transportation services provided by Firm X and Firm Y, and may also be awarded for the total
value of transportation services provided by four of the six trucks provided by Firm Z. In all, full credit
would be allowed for the participation of eight trucks. With respect to the other two trucks provided by
Firm Z, DBE credit could be awarded only for the fees or commissions pertalning to those trucks Firm X
receives as a result of the lease with Firm Z.

(6) For purposes of this paragraph (d), a lease must Indicate that the DBE has exclusive use of and control over the
truck. This does not preclude the leased truck from working for others during the term of the lease with the consent of
the DBE, so long as the lease gives the DBE absolute priority for use of the leased truck. Leased trucks must dispiay

the name and identification number of the DBE.
(e) Count expenditures with DBEs for materials or suppiies toward DBE goals as provided in the following:

{1)(1) if the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the cost of the
materials or supplies toward DBE goals.

(if) For purposes of this paragraph (e)(1), a manufacturer Is a firm that operates or maintains a factory or
establishment that produces, on the premises, the materials, supplies, articles, or equipment required under the
contract and of the general character described by the specifications.

(2)(1) if the materials or suppfies are purchased from a DBE regular dealer, count 60 percent of the cost of the
materials or suppiies toward DBE goals.

() For purposes of this sectlon, a regular dealer Is a firm that owns, operates, or malntains a store, warehouse, or
other establishment In which the materials, supplies, articles or equipment of the general character described by the
specifications and required under the contract are bought, kept in stock, and regularly sold or leased to the public In
the usual course of business.

(A) To be a regular dealer, the firm must be an estabilshed, reguiar business that engages, as its principal business
and under Its own name, Iri the purchase and safe or lease of the products In question.

(B) A person may be a regular dealer In such bulk items as petroleum products, steel, cement, gravel, stone, or
asphalt without owning, operating, or maintaining a place of business as provided In this paragraph (e)(2)(fi) i the
person both owns and operates distribution equipment for the products. Any supplementing of regular dealers’ own
distribution equipment shall be by a long-term lease agreement and not on an ad hog or contract-by-contract basis.

(C) Packagers, brokers, manufacturers' representatives, or other persons who arrange or expedite transactions are
not regular dealers within the meaning of this paragraph (e)(2).

(8) With respect to materials or supplles purchased from a DBE which is neither a manufacturer nor a reguiar dealer,
count the entire amount of fees or commissions charged for assistance In the procurement of the materials and
supplies, or fees or transportation charges for the delivery of materials or supplies required on a job site, toward DBE
goals, provided you determine the fees to be reasonable and not excessive as compared with fees customarily
allowed for simliar services. Do not count any portion of the cost of the materials and supplies themseives toward
DBE goals, however,

(f) If afirm is not currently certified as a DBE In accordance with the standards of subpart D of this part at the time of
the execution of the contract, do not count the firm's particlpation toward any DBE goals, except as provided for in
§26.87(i)).



(g) Do not count the dollar vaiue of work performed under a contract with a firm after It has ceased to be certified
toward your overall goal.

{h) Do not count the participation of a DBE subcontractor toward a contractor's final compliance with Its DBE
obligations on a contract until the amount being counted has actually been paid to the DBE.

[64 FR 5128, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 1 5, 2000; 68 FR 35554, June 16, 2003]
Subpart D—Certiflcation Standards
§26.61 How are burdens of proof allocated in the certification process?

(a) in determining whether to certify a firm as eligible to participate as a DBE, you must apply the standards of this
subpart.

(b) The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it
meets the requirements of this subpart concerning group membership or Individual disadvantage, business size,
ownership, and control.

(c) You must rebuttably presume that members of the designated groups identified in §26.67(a) are socially and
economically disadvantaged. This means they do not have the burden of proving to you that they are soclally and
economically disadvantaged. In order to obtain the benefit of the rebuttable presumption, individuais must submit a
signed, notarized statement that they are a member of one of the groups in §26.67(a). Applicants do have the
obilgation to provide you information concerning their economic disadvantage ( see §26.67).

(d) Individuals who are not presumed to be socially and economically disadvantaged, and Individuals conceming
whom the presumption of disadvantage has been rebutted, have the burden of proving to you, by a preponderance of
the evidence, that they are soclally and economically disadvantaged. (See Appendix E of this part.) .

(e) You must make determinations conceming whether indlviduals and firms have met thelr burden of demonstrating
group membership, ownership, control, and soclal and economlo disadvantage (where disadvantage must be
demonstrated on an Indlvidual basis) by considering all the facts in the record, viewed as a whole,

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]
§26.63 What rules govern group membership determinations?

{a)(1) If, after reviewing the signed notarized statement of membership in a presumptively disadvantaged group (see
§26.61(c)), you have a well founded reason to question the Individual's claim of membership In that group, you must
require the individual to present additional evidence that he or she is a member of the group.

{2) You must provide the indlvidual a written explanation of your reasons for questioning his or her group membership
and a written request for additional evidence as outlined In paragraph (b) of this section,

(3) In implementing this section, you must take special care to ensure that you do not impose a disproportionate
burden on members of any particular designated group, Imposing a disproportionate burden on members of a
particular group could violate §26.7(b) and/or Title VI of the Clvil Rights Act of 1964 and 49 CFR part 21.

(b) In making such a determination, you must consider whether the person has held himself out to be a member of
the group over a long perjod of time prior to application for certification and whether the person Is regarded as a
member of the group by the relevant community. You may require the applicant to produce appropriate
documentation of group membership.

(1) If you determine that an Individual clalming to be a member of a group presumed to be disadvantaged Is not a
member of a designated disadvantaged group, the Individual must demonstrate soclal and economic disadvantage
on an individual basis.

(2) Your declsions concerning membershlp In a designated group are subjact to the certlfication appeals procedure of
§26.89.

{64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 18, 2003)
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§ 26.65 What rules govern business size determinations?

(a) To be an eligible DBE, a firm (Including s affiliates) must be an existing small business, as defined by Small
Business Administration (SBA) standards. As a reciplent, you must apply current SBA business size standard(s)
found in 13 CFR part 121 appropriate to the type(s) of work the firm seeks to perform In DOT-asslsted contracts.

(b) Even If it meets the requirements of paragraph (a) of this section, a firm Is not an eligible DBE In any Federal
fiscal year if the firm (including its affillates) has had average annual gross recelpts, as defined by SBA regulations
(see 13 CFR 121.402), over the firm's previous three fiscal years, in excess of $20.41 million.

(c) The Department adjusts the number In paragraph (b} of this section using the Department of Commerce price
defiators for purchases by State and local govemments as the basis for this adjustment. The Department issues a
final rule by August 10 of each year making this adjustment.

[72 FR 15617, Apr. 2, 2007]
§ 26.67 What rules determine soclal and economic disadvantage?

(8) Presumption of disadvantage. (1) You must rebuttably presume that cltizens of the United States (or lawfully
admitted permanent residents) who are women, Black Americans, Hispanic Americans, Native Americans, Aslan-
Pacific Americans, Subcontinent Asian Americans, or other minorities found to be disadvantaged by the SBA, are
socially and economically disadvantaged indlviduals. You must require appiicants to submkt a signed, notarized
certification that each presumptively disadvantaged owner Is, in fact, soclally and economically disadvantaged.

(2) (1) You must require each Indlviduai owner of a firm applying to participate as a DBE (except a firm applying to
participate as a DBE alrport concessionaire) whose ownership and control are relled upon for DBE certification to
certify that he or she has a personal net worth that does not exceed $750,000.

(i) You must require each individual who makes this certification to support it with a signed, notarized statement of
personal net worth, with appropriate supporting documentation. This statement and documentation must not be
unduly iengthy, burdensome, or intrusive.

(ifi) in determining an individual's net worth, you must observe the foliowing requirements:
(A) Exclude an individual's ownership Interest In the applicant firm;

(B) Exciude the individual's equity In his or her primary residence (except any portion of such equlty that Is
attributable to excessive withdrawals from the applicant firm).

(C) Do not use a contingent liabliity to reduce an individual's net worth.

(D) With respect to assets held in vested pension plans, individual Retirement Accounts, 401(k) accounts, or other
retirement savings or investment programs in which the assets cannot be distributed to the Individual at the present
time without significant adverse tax or interest consequences, include only the present value of such assets, less the
tax and interest penaltles that would accrue if the asset were distributed at the present time.

(lv) Notwithstanding any provision of Federal or state law, you must not release an Individual's personal net worth
statement nor any documentation supporting It to any third party without the written consent of the submitter.
Provided, that you must transmit this information to DOT In any certification appeal proceeding under §26.89 in which
the disadvantaged status of the individual Is In question.

(b) Aebuttal of presumption of disadvantage. (1) If the statement of personal net worth that an Individuai submits
under paragraph (a)(2) of this section shows that the Individual's personal net worth exceeds $750,000, the
individual's presumption of economic disadvantage Is rebutted, You are not required to have a proceeding under
paragraph (b)(2) of this section in order to rebut the presumption of economic disadvantage in this case.

(2) if you have a reasonable basls to believe that an indlvidual who Is a member of one of the designated groups is
not, In fact, soclally and/or economically disadvantaged you may, at any time, start a proceeding to determine
whether the presumption should be regarded as rebutted with respect to that Individual. Your proceeding must follow
the procedures of §26.87,



(3) In such a proceeding, you have the burden of demonstrating, by a preponderance of the evidence, that the
Individual is not soclally and economically disadvantaged. You may require the individual to produce information
relevant to the determination of his or her disadvantage.

(4) When an individual's presumption of soclal and/or economic disadvantage has been rebutted, his or her
ownership and control of the firm in question cannot be used for purposes of DBE eligibility under this subpart unless
and until he or she makes an individual showing of social and/or economic disadvantage. if the basis for rebutting the
presumption is a determination that the individual's personal net worth exceeds $750,000, the individual is no longer
eligible for participation in the program and cannot regain eligibliity by making an individuai showing of disadvantage.

(c) [Reserved]

(d) Individual dsterminations of sacial and economic disadvantage. Firms owned and controlfed by individuals who
are not presumed to be soclally and economically disadvantaged (inciuding individuals whose presumed
disadvantage has been rebutted) may apply for DBE cerfification. You must make a case-by-case determination of
whether each Individua! whose ownership and contro! are relied upon for DBE certification Is soclaily and
economically disadvantaged. In such a proceeding, the applicant firm has the burden of demonstrating to you, by a
preponderance of the evidence, that the individuals who own and control it are soclally and economically
disadvantaged. An individual whose personal net worth exceeds $750,000 shali not be deemed to be economicaily
disadvantaged. in making these determinations, uss the guidance found in Appendix E of this part. You must require
that applicants pravide sufficient information to permit determinations under the guidance of Appendix E of this part.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35554, June 16, 2003]
§26.69 What rules govern determinations of ownership?

(a) In determining whether the soclally and economically disadvantaged participants in a firm own the firm, you must
consider all the facts in the record, viewed as a whole.

(b) To be an eligible DBE, a firm must be at ieast 51 percent owned by soclally and economically disadvantaged
individuals.

(1) in the case of a corporation, such individuals must own at ieast 51 percent of the each class of voting stock
outstanding and 51 percent of the aggregate of all stock outstanding.

(2) in the case of a partnership, 51 percent of each class of partnership interest must be owned by soclally and
economically disadvantaged Individuals. Such ownership must be reflected in the firm's partnership agreement.

(3) In the case of a limited liabliity company, at least 51 percent of each class of member interest must be owned by
socially and economically disadvantaged individuals.

(c) The firm's ownership by socially and economically disadvantaged individuals must be real, substantial, and
continuing, going beyond pro forma ownership of the firm as reflected in ownership documents. The disadvantaged
owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their
ownership interests, as demonstrated by the substance, not merely the form, of arrangements.

(d) Ali securities that constitute ownership of a firm shall be held directly by disadvantaged persons. Except as
provided In this paragraph (d), no securities or assets held in trust, or by any guardian for a minor, are considered as
held by disadvantaged persons in determining the ownership of a firm. However, securitles or assets held in trust are
regarded as held by a disadvantaged individual for purposes of determining ownership of the firm, if—

(1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the trustee is the same
or another such individual; or

(2) The bensficial owner of a trust is a disadvantaged individuai who, rather than the trustee, exercises effective
control over the management, policy-making, and daily operational activities of the firm. Assets held in a revocable
living trust may be counted only in the situation where the same disadvantaged individual is the sole grantor,
beneficiary, and trustee.

(e) The contributions of capital or expertise by the soclally and economically disadvantaged owners to acquire thelr
ownership interests must be real and substantial. Examples of insufficient contributions inciude a promise to
contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere
participation in a firm's activities as an employee. Debt instruments from financlal institutions or other organizations



that iend funds in the normal course of their business do not render a fimn ineligible, even if the debtor's ownership
Interest Is security for the loan.

() The following requirements apply to situations In which expertise is relied upon as part of a disadvantaged owner's
contribution to acquire ownership:

(1) The owner's expertise must be—

(1) In a specialized field;

(N Of outstanding quality;

(ift) In areas critical to the firm's operations;

(v) indispensable to the firm's potential success;

(v) Specific to the type of work the firm performs; and

(vi) Documented in the records of the firm. These records must clearly show the contribution of expertise and its
vaiue to the firm.,

(2) The Individual whose expertise Is relied upon must have a significant financial investment in the firm.

(9) You must always deem as held by a soclaliy and economically disadvantaged individual, for purposes of
determining ownership, all Interests in a business or other assets obtained by the individual—

(1) As the resutt of a final property settlement or court order in a divorce or legal separation, provided that no term or
condition of the agreement or divorce decree Is inconsistent with this section; or

(2) Through Inheritance, or otherwise because of the death of the former owner.

(h)(1) You must presume as not being held by a socially and economically disadvantaged individual, for purposes of
determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or
transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who ls—

(1) Involved in the same firm for which the individual is seeking certification, or an affliiate of that flrm;
() Involved In the same or a simllar fine of business; or

(i) Engaged in an ongoing business relationship with the firm, or an afflfiate of the firm, for which the Individual is
seeking certification.

(2) To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must
demonstrate to you, by clear and convincing evidence, that—

() The gift or transfer to the disadvantaged individual was made for reasons other than obtalning certification as a
DBE; and

(ii) The disadvantaged individual actually controls the management, policy, and operations of the firm,
notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

() You must apply the following rules In situations in which marital assets form a basis for ownership of a firm:

(1) When marital assets (other than the assets of the business in question), held jointly or as community property by
both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership
interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the
other spouse Irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the
laws of the state in which either spouse or the firm is domiclied. You do not count a greater portion of joint or
community property assets toward ownership than state law would recognize as belonging to the soclaily and
economically disadvantaged owner of the appiicant firm.



(2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or
community assets used to acquire an ownership interest in the firm must be included as part of the firm's application
for DBE certification.

(i} You may consider the following tactors in determining the ownership of a firm. However, you must not regard a
contribution of capital as falling to be real and substantial, or find a firm Ineligible, solely because—

(1) A socially and economically disadvantaged individual acquired his or her ownership interest as the resutt of a gift,
or transfer without adequate consideration, other than the types set forth in paragraph (h) of this section;

(2) There Is a provision for the co-signature of a spouse who Is not a socially and economically disadvantaged
Individual on financing agreements, contracts for the purchase or sale of real or personal property, bank signature
cards, or other documents; or

(8) Ownership of the firm in question or its assets Is transferred for adequate consideration from a spouse who Is not
a soclally and economically disadvantaged individual to a spouse who Is such an individual. In this case, you must
give particularly close and careful scrutiny to the ownership and control of a firm to ensure that it Is owned and
controlied, in substance as well as in form, by a socially and economically disadvantaged Individual.

§ 26.71 Wh.at rules govern determinations concerning control?

(a) In determining whether soclally and economically disadvantaged owners control a firm, you must consider ali the
facts in the record, viewed as a whole.

(b) Only an independent business may be certified as a DBE. An independent business is one the viabllity of which
does not depend on its relationship with ancther firm or firms.

(1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-
DBE firms, In such areas as personnel, facllities, equipment, financlai and/or bonding support, and other resources.

(2) You must consider whether present or recent empioyer/employee relationships between the disadvantaged
owner(s) of the potential DBE and non-DBE firms or persons assoclated with non-DBE firms compromise the
independence of the potential DBE firm,

(3) You must examine the firm's relationships with prime contractors to determine whether a pattem of exclusive or
primary dealings with a prime contractor compromises the independence of the potentlal DBE firm.

(4) in considering factors related to the independence of a potential DBE firm, you must conslder the consistency of
relationships between the potentiai DBE and non-DBE firms with normal industry practice.

(c) A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the
socially and economicaily disadvantaged owners. There can be no restrictions through corporate charter provisions,
by-law provislons, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers
attached to different ciasses of stock, employment contracts, requirements for concurrence by non-disadvantaged
partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of
voting rights) that prevent the soclally and economically disadvantaged owners, without the cooperation or vote of
any non-disadvantaged Individual, from making any business decision of the firm. This paragraph does not preciude
a spousal co-signature on documents as provided for in §26.69()(2).

(d) The soclaily and economically disadvantaged owners must possess the power to direct or cause the direction of
the management and policles of the firm and to make day-to-day as weli as iong-term decisions on matters of
management, policy and operations. :

(1) A disadvantaged owner must hold the highest officer position In the company (e.q., chief executive officer or
president).

(2) in a corporation, disadvantaged owners must control the board of directors.

(8) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all
partnership decislions.
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(e) individuals who are not soclally and economically disadvantaged may be invoived in a DBE firm as owners,
managers, employees, stockholders, officers, and/or directors. Such individuals must not, however, possess or
exercise the power to control the firm, or be disproportionately responsible for the operation of the fim.

(f) The socially and economically disadvantaged owners of the firm may delegate various areas of the management,
policymaking, or dally operations of the firm to other participants in the firm, regardiess of whether these participants
are soclally and economically disadvantaged individuals. Such delegations of authority must be revocable, and the
socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such
authorlty is delegated. The managerial role of the soclally and economically disadvantaged owners in the firm's
overall affalrs must be such that the reclpient can reasonably conclude that the soclally and economically
disadvantaged owners actually exercise controf over the firm's operations, management, and policy.

(g) The soclally and economically disadvantaged owners must have an overall understanding of, and managerial and
technical competence and experience directly related to, the type of business in which the firm Is engaged and the
firm's operations. The socially and economically disadvantaged owners are not required to have experience or
expertise in every critical area of the firn's operations, orto have greater experience or expertise in a given field than
managers or key employees. The socially and economically disadvantaged owners must have the abiiity to
Intelligently and critically evaluate information presented by other participants in the firm's activities and to use this
information to make independent decisions conceming the firm's daily operations, management, and policymaking.
Generally, expertise limited to offlce management, administration, or bookkeeping functions unrelated to the principal
business actlvities of the firm is Insufficlent to demonstrate control.

(h) If state or local law requires the persons to have a particular license or other credential in order to own and/or
control a certain type of firm, then the soclally and economically disadvantaged persons who own and controf a
potential DBE firm of that type must possess the required license or credential. If state or local law does not require
such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely
on the ground that the person lacks the license or credential. However, you may take Into account the absence of the
license or credential as one factor In determining whether the soclally and economically disadvantaged owners
actually control the firm. :

(1)(1) You may conslider differances in remuneration between the socially and economically disadvantaged owners
and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shali be In the
context of the duties of the persons Invoived, normal industry practices, the firm's policy and practice concerning
reinvestmant of Income, and any other explanations for the differences proffered by the firm. You may determine that
a firm is controlied by Its soclally and economically disadvantaged owner although that owner's remuneration is lower
than that of some other participants in the firm.

(2) In a case where a non-disadvantaged Individual formerly controlied the firm, and a socially and economically
disadvantaged individual now controls it, you may consider a difference between the remuneration of the former and
current controller of the firm as a factor in determining who controls the firm, particuiarly when the non-disadvantaged
lndlvldua: remains involved with the firm and continues to receive greater compensation than the disadvantaged
Individual,

() In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in
outside employment or other business interests that conflict with the management of the firm or prevent the individual
from devoting sufficient time and attention to the affairs of the firm to control its activities. For example, absentee
ownership of a business and part-time work in a full-time firm are not viewed as constituting controi. However, an
individual could be viewed as controlfing a part-time business that operates only on evenings and/or weekends, If the
Individual controls it all the time it Is operating.

(k)(1) A soclally and economically disadvantaged individual may controi a firm even though one or mors of the
individual's Immediate family members (who themselves are not socially and economically disadvantaged individuals)
participate In the firm as a manager, employee, owner, or In another capacity. Except as otherwise provided in this
paragraph, you must make a judgment about the control the sacially and economically disadvantaged owner
exerclses vis-a-vis other persons involved In the business as you do In other situations, without regard to whether or
not the other persons are immediate family members.

(2) If you cannot determine that the socially and economically disadvantaged owners—as distinct from the family as a
whole—control the firm, then the soclally and economically disadvantaged owners have failed to carry their burden of
proof concemning control, even though they may participate significantly in the firm's activities.

() Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an
immediate family member), ownership and/or control were transierred to a socially and economically disadvantaged
individual, and the non-disadvantaged individual remains involved with the firm in any capacity, the disadvantaged
individual now owning the firm must demonstrate to you, by clear and convincing evidence, that:

1



(1) The transfer of ownership and/or control to the disadvantaged Individual was made for reasons other than
abtaining certification as a DBE; and :

() The disadvantaged individual actually controls the management, policy, and operations of the fim,
notwithstanding the continuing participation of a non-disadvantaged individual who formerly owned and/or controlied

the firm.

(m) In determining whether a firm is controlied by its socially and economically disadvantaged owners, you may
consider whether the firm owns equipment necessary to perform Its work. However, you must not determine that a
firm is not controlled by socially and economically disadvantaged individuals solely because the firm leases, rather
than owns, such equipment, where leasing equipment is a normal industry practice and the lease does niot invoive a
relationship with a prime contractor or other party that compromises the Independence of the firm.

(n) You must grant cerfification to a firm only for specific types of work in which the socially and economically
disadvantaged owners have the abiliity to control the firm. To become certified in an additional type of work, the firm
need demonstrate to you only that its socially and economically disadvantaged owners are able to contral the firm
with respect to that type of work. You may not, in this situation, require that the firm be recertified or submit 2 new
gpplication for certification, but you must verify the disadvantaged owner's controi of the firm In the additional type of

work.

(0) A business operating under a franchise or license agreement may be certified if it meets the standards in this
subpart and the franchiser or licenser Is not affillated with the franchisee or licensee. In determining whether afflilation
exists, you should generally not consider the restraints relating to standardized quallty, advertising, accounting
format, and other provisions imposed on the franchisee or licensee by the franchise agreement or license, provided
that the franchisee or licensee has the right to profit from its efforts and bears the risk of loss commensurate with
ownership, Alternatively, even though a franchises or licenses may not be controlled by virtue of such provisions In
the franchise agreement or license, afflilation could arise through other means, such as common management or
excessive restrictions on the sale or transfer of the franchise interest or license.

(p) in order for a partnership to be controlied by soclally and economically disadvantaged individuals, any non-
disadvantaged partners must not have the power, without the specitic written concurrence of the socially and
economically disadvantaged pariner{s), to contractually bind the partnership or subject the partnership to contract or

tort fiability.

(q) The socially and economically disadvantaged individuals controlling a firm may use an employee ieasing
company. The use of such a company does not preciude the soclally and economically disadvantaged individuais
from controliing their firm if they continue to maintain an employer-employee relationship with the leased employees.
This includes being responsible for hiring, firing, tralning, assigning, and otherwise controiling the on-the-job activities
of the employees, as well as ultimate responsibiiity for wage and tax obligations related to the employees.

§26.73 What are other rules affecting certification?

(a)(1) Consideration of whether a firm performs a commerclally usefut function or is a regular dealer pertains solely
to counting toward DBE goals the participation of firms that have already been certified as DBEs. Except as provided
in paragraph (a)(2) of this section, you must not consider commercially useful function Issues in any way In making
decisions about whether to certify a firm as a DBE.

(2) You may conslder, in making certification decisions, whether a firm has exhibited a pattem of conduct indicating
its Involvement in attempts to evade or subvert the intent or requirements of the DBE program.

(b) You must evaluate the eligibliity of a firm on the basls of present circumstances. You must not refuse to certify a
firm based solely on historical Information indlcating a lack of ownership or control of the firm by socially and
economically disadvantaged Individuals at some time In the past, if the firm currently meets the ownership and control
standards of this part, Nor must you refuse to certify a firm solely on the basis that it is a newly formed firm.

(c) DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for
information relevant to the certification process. Fallure or refusal to provide such information is a ground for a denial

or removal of certification.

(d) Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even though controlied by
socially and economically disadvantaged indlviduals, are not eligible to be certified as DBEs,



(e) An ellgible DBE firm must be owned by Individuals who are soclally and economically disadvantaged. Except as
provided In this paragraph, a firm that is not owned by such individuals, but instead Is owned by another firm—even a
DBE fimn—ocannot be an eiigible DBE,

(1) if soclally and economically disadvantaged individuals own and control a firm through a parent or hoiding
company, established for tax, capitalization or other purposes consistent with industry practice, and the parent or
holding company in tum owns and controis an operating subsidiary, you may certify the subsidiary if it otherwise
meets all requirements of this subpart, In this situation, the individual owners and controllers of the parent or holding
company are deemed to control the subsidiary through the parent or holding company.

(2) You may certify such a subsidiary only if thera Is cumulatively 51 percent ownership of the subsidiary by socially
and sconomically disadvantaged individuals. The following examples iliustrate how this cumulative ownership
provision works:

Example 1: Soclally and economically disadvantaged individuals own 100 percent of a holding company,
which has a wholly-owned subsidiary. The subsidiary may be certified, if it meets ail other requirements.

Example 2: Disadvantaged individuals own 100 percént of the holding company, which owns 51 percent
of a subsidiary. The subsidlary may be certified, if all other requirements are met.

Example 3: Disadvantaged individuais own 80 percent of the holding company, which in turn owns 70
percent of a subsidiary. in this case, the cumulative ownership of the subsidiary by disadvantaged
individuals is 56 percent (80 percent of the 70 percent). This is more than 51 percent, so you may certify
the subsidiary, if ail other requirements are met.

Example 4: Same as Example 2 or 3, but someone other than the soclally and economically
disadvantaged owners of the parent or holding company controls the subsidiary. Even though the
subsidiary Is owned by disadvantaged indlviduals, through the hoiding or parent company, you cannot
certify it because it falls to meet control requirements.

Example 5: Disadvantaged individuals own 60 percent of the holding company, which in turn owns 51
percent of a subsidiary. in this case, the cumulative ownership of the subsidiary by disadvantaged
Individuals is about 31 percent. This Is less than 51 percent, so you cannot certify the subsidiary.

Example 6: The hoiding company, in addition to the subsidiary seeking certification, owns several other
companies. The combined gross receipts of the holding companies and Its subsidiaries are greater than
the size standard for the subsidiary seeking certification and/or the gross receipts cap of §26.65(b). Under
the rules concerning afflliation, the subsidiary fails to meet the size standard and cannot be certified.

(f) Recognition of a business as a separate entity for tax or corporate purposes Is not necessarily sufficient to
demonstrate that a firm is an Independent business, owned and controlled by soclally and economically
disadvantaged individuais.

(9) You must not require a DBE firm to be prequalified as a condition for certification uniess the recipient requires ai
firms that participate in its contracts and subcontracts to be prequalified.

(h) A firm that Is owned by an Indian tribe or Native Hawallan organization, rather than by indians or Native
Hawallans as individuals, may be eligible for certification. Such a firm must meet the size standards of §26.,35. Such a
firm must be controlied by soclally and economically disadvantaged individuals, as provided in §26.71.

(i) The following special rules apply to the certification of firms related to Alaska Native Comorations (ANCs).

(1) Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary corporatlon, joint venture, or
partnership entity of an ANC s eligible for certification as a DBE if it meets all of the following requirements:

(I) The Settlement Common Stock of the underlying ANC and other stock of the ANC held by holders of the
Settiement Common Stock and by Natives and descendents of Natives represents a majority of both the total equity
of the ANC and the total voting power of the corporation for purposes of electing directors;

() The shares of stock or other units of common ownership Interest in the subsidiary, joint venture, or partnership
entity held by the ANC and by hoiders of its Settiement Common Stock represent a majority of both the total equity of



the entity and the total voting power of the entity for the purpose of electing directors, the general partner, or principal
officers; and

(i) The subsidtary, Joint venture, or parinership entity has been certified by the Small Business Administration under
the 8(a) or smali disadvantaged business program.

(2) As a recipient to whom an ANC-related entity applies for certification, you do not use the DOT uniform application
form ( see Appendix F of this part). You must obtain from the firm documentation sufficient to demonstrate that entity
meets the requirements of paragraph (f)(1) of this section. You must also obtain sufficient Information about the firm
to allow you to administer your program ( e.g., information that would appear In your DBE Directory).

(3) If an ANC-reiated firm does not meet all the conditions of paragraph (f)(1) of this sectlon, then it must meet the
requirements of paragraph (h) of this section In order to be certified, on the same basis as firns owned by Indian
Tribes or Native Hawalian Organizations. :

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003]

Subpart E—Certification Procedures

§26.81 What are the requirements for Unified Certification Programs?

(@) You and all other DOT reciplents in your state must participate in a Unified Certffication Program (UCP).

(1) Within three years of March 4, 1899, you and the other reciplents in your state must sign an agresment
establishing the UCP for that state and submit the agreement to the Secrstary for approval. The Secretary may, on
the basis of extenuating circumstances shown by the recipients in the state, extend this deadline for no more than
one additlonai year.

(2) The agreement must provide for the establishment of a UCP meeting all the requirements of this section. The
agreement must specify that the UCP wii follow all certification procedures and standards of this part, on the same
basis as reciplents; that the UCP shall cooperate fully with oversight, review, and monitoring activitles of DOT and its
operating administrations; and that the UCP shall implement DOT directives and guidance concerning certification
matters. The agreement shall aiso commit reciplents to ensuring that the UCP has sufficient resources and expertise
to carry out the requirements of this part, The agreement shall include an implementation schedule ensuring that the
UCP Is fully operational no later than 18 months following the approval of the agreement by the Secretary.

(3) Subject to approval by the Secretary, the UCP in each state may take any fonn'acceptable to the reciplents in that
state.

(4) The Secretary shall review the UCP and approve It, disapprove it, or remand It to the reciplents in the state for
revisions, A complete agreement which s not disapproved or remanded within 180 days of its recelpt is deemed to be
accepted.

(5) I you and the other recipients in your state fall to maet the deadlines set forth In this paragraph (a), you shall have
the opportunity to make an explanation to the Secretary why a deadline could not be met and why meeting the
deadiine was beyond your control. If you fail to make such an explanation, or the explanation does not justify the
faliure to meet the deadiine, the Secretary shall direct you to compiete the required action by a date certaln. if you
and the other recipients fall to carry out this direction In a timely manner, you are collectively in noncompliance with

this part.

(b) The UCP shall make ali certification decislons on behalf of all DOT recipients in the state with respect to
participation in the DOT DBE Program.

(1) Certification decisions by the UCP shall be binding on all DOT recipients within the state.

(2) The UCP shall provide “one-stop shopping" to applicants for certification, such that an applicant is required to
apply only once for a DBE certification that wlil be honored by all recipients in the state.

(3) Ali obiigations of recipients with respect to certification and nondiscrimination must be carried out by UCPs, and
reciplents may use only UCPs that comply with the certification and nondiscrimination requirements of this part.

(c) All certifications by UCPs shall be pre-certifications; i.e., certifications that have been made final before the due
date for blds or offers on a contract on which a firm seeks to panricipate as a DBE.



(d) A UCP Is not required to process an application for certlfication from a firm having its principal place of business
outside the state ff the firm is not certified by the UCP in the state in which it maintains lts principal place of business.
The *home state” UCP shall share its information and documents concerning the firm with other UCPs that are

considering the firm's application.

(e) Subject to DOT approval as provided in this section, the recipients in two or more states may form a reglonal
UCP. UCPs may also enter into written reciprocity agreements with other UCPs. Such an agreement shall outiine the
specific responsibliities of each participant. A UCP may accept the certification of any other UCP or DOT recipient.

(f) Pending the establishment of UCPs meeting the requirements of this section, you may enter into agreements with
other recipients, on a regional or inter-jurisdictional basis, to perform certification functions required by this part. You
may aiso grant reciprocity to other recipient's certification decisions.

(g) Each UCP shalf maintain a unified DBE directory containing, for all firms certified by the UCP (including those
from other states certifled under the provisions of this section), the information required by §26.31. The UCP shall
make the directory avallable to the public electronically, on the intemet, as well as In print. The UCP shali update the
electronic version of the directory by including additions, deletions, and other changes as soon as they are made.

(h) Except as otherwise specified in this section, all provislons of this subpart and subpart D of this part pertaining to
reciplents also apply to UCPs.

§26.83 What procedures do reciplents follow in making certification declslons?
(a) You must ensure that only firms certlfied as eligible DBEs under this section participate as DBEs in your program.

(b) You must determine the eligibliity of firms as DBEs conslstent with the standards of subpart D of this part, When a
UCP is formed, the UCP must meet ali the requirements of subpart D of this part and this subpart that recipients are
required to meet.

(c) You must take all the following steps in determining whether a DBE firm meets the standards of subpart D of this
part:

(1) Perform an on-site visit to the offices of the firm. You must interview the principal officers of the firm and review
their résumés and/or work histories. You must also perform an on-shte visit to Job sites If there are such sites on which
the firm Is working at the time of the eligibility Investigation in your jurisdiction or local area. You may rely upon the
site visit report of any other recipient with respect to a firm applying for certification;

(2) if the firm is a corporation, analyze the ownership of stock in the firm;
(3) Analyze the bonding and financlal capacity of the firm;
(4) Determine the work history of the firm, Including contracts it has recelved and work it has completed;

(5) Obtain a statement from the firm of the type of work it prefers to perform as part of the DBE program and its
preferred locations for performing the work, f any;

(6) Obtain or complle a iist of the equipment owned by or available to the firm and the licenses the firm and its key
personnel possess to perform the work it seeks to do as part of the DBE program;

(7) Require potentiai DBES to complete and submit an appropriate application form, uniess the potential DBE is an
SBA certified firm applying pursuant to the DOT/SBA MOU.

() You must use the application form provided in Appendix F to this part without change or revision. However, you
may provide in your DBE program, with the approval of the concemed operating administration, for supplementing
the form by requesting additional information not inconsistent with this part.

(1) You must make sure that the applicant attests to the accuracy and truthfuiness of the information on the
application form. This shall be done either in the form of an affidavit swom to by the applicant before a person who is
authorized by state law to administer oaths or in the form of an unswom declaration executed under penalty of perjury
of the laws of the United States. .

(iii) You must review all Information on the form prior to making a decision about the eliglbility of the firm.



(d) When another reciplent, In connection with Its consideration of the eligibility of a firm, makes a written request for
certification information you have obtained about that firm (e.g., Including application materiais or the report of a site
visit, if you have made one to the firm), you must promptly make the information avaliable to the other reciplent.

(e) When another DOT recipient has certified a firm, you have discretion to take any of the following actions:
(1) Certify the firm in reliance on the certification decision of the other recipient;

(2) Make an independent certification decision based on documentation provided by the other recipient, augmented
by any additional information you require the applicant to provide; or

(3) Require the applicant to go through your appiication process without regard to the action of the other recipient.

(f) Subject to the approval of the concerned operating administration as part of your DBE program, you may imposs a
reasonable application fee for certification. Fee walvers shall be made in appropriate cases.

(g) You must safeguard from disclosure to unauthorized persons information gathered as part of the certification
process that may reasonably be regarded as proprietary or other confidential business information, conslstent with
applicable Federal, state, and local law.

(h) Once you have certlfled a DBE, It shall remain certified for a period of at least three years unless and until its
certification has been removed through the procedures of §26.87. You may not require DBEs to reapply for
certlfication as a condition of continuing to participate In the program during this three-year period, unless the factual
basis on which the certification was made changes.

(T) It you are a DBE, you must inform the recipient or UCP in writing of any change In circumstances affecting your
abiiity to meet size, disadvantaged status, ownership, or control requirements of this part or any material change in
the information provided in your application form.

(1) Changes in management responsibillty among members of & limited liability company are covered by this
requirement.

(2) You must attach supporting documentation describing in detail the nature of such changes.

(3) The notice must take the form of an affidavit sworn to by the applicant befora a person who Is authorized by state
law to administer oaths or of an unswom declaration executed under penaity of perjury of the laws of the United
States. You must provide the written notification within 30 days of the occurrence of the change. I you faii to make
timely notification of such a change, you wiil be deemed to have falled to cooperate under §26.109(c).

(i) If you are a DBE, you must provide to the reciplent, every year on the anniversary of the date of your certification,
an affidavit swomn to by the firm's owners before a person who Is authorized by state iaw to administer oaths or an
unswom declaration executed under penalty of perjury of the laws of the United States. This affidavit must affirm that
there have been no changes In the firm's circumstances affecting its abliity to meet size, disadvantaged status,
ownership, or controf requirements of this part or any material changes in the information provided In its appiication
form, except for changes about which you have notified the reciplent under paragraph (f) of this section. The affidavit
shali specifically affirm that your firm continues to mest SBA business size criteria and the overall gross recelpts cap
of this part, documenting this affirmation with supporting documentation of your firm's size and gross recelpts. If you
fall to provide this affidavit in a timely manner, you will be deemed to have failed to cooperate under §26.109(c).

(k) If you are a recipient, you must make decislons on appiications for certification within 80 days of receiving from the
applicant firm all information required under this part. You may extend this time period once, for no more than an
additional 60 days, upon written notice to the firm, explaining fully and speclfically the reasons for the extenslon. You
may estabiish a different time frame in your DBE program, upon a showing that this time frame Is not feasible, and
subject to the approval of the concemed operating administration. Your failure to make a desision by the appilcable
deadiine under this paragraph is deemed a constructive denial of the application, on the basis of which the firm may
appeal to DOT under §26.89,
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§26.84 How do recipients process applications submitted pursuant to the DOT/SBA MOU?

(a) When an SBA-certitied firm applles for certification pursuant to the DOT/SBA MOU, you must accept the
certification applications, forms and packages submitted by a firm to the SBA for either the 8(a) BD or SDB programs,



In tieu of requiring the applicant finm to complete your own application forms and packages. The applicant may submit
the package directly, or may request that the SBA forward the package to you. Pursuant to the MOU, the SBA wiil
forward the package within thirty days.

(b) If necessary, you may request additional relevant Information from the SBA. The SBA will provide this additional
material within forty-five days of your written request,

(c) Before certifying a firm based on its 8(a) BD or SDB certification, you must conduct an on-site review of the firm (
see §26.83(c)(1)). If the SBA conducted an on-site review, you may rely on the SBA's report of the on-site review. In
connection with this review, you may also request additional relevant information from the firm.

(d) Uniess you determine, based on the on-site review and information obtained In connection with i, that the firm
does not meet the eliglbility requirements of Subpart D of this part, you must certify the firm,

(e) You are not required to process an application for certification from an SBA-certified firm having Its principal place
of business outside the state(s) in which you operate unless there is a report of a “home state” on-site review on
which you may rely.

(f) You are not required to process an application for certification from an SBA-certified firm if the firm does not
provide products or services that you use In your DOT-assisted programs or alrport concessions.

[68 FR 35555, June 16, 2003)]

§ 26.85 How do recipients respond to requests from DBE-certified firms or the SBA made
pursuant to the DOT/SBA MOU?

(a) Upon recelpt of a signed, written request from a DBE-certified firm, you must transfer to the SBA a copy of the
firm's application package. You must transfer this information within thirty days of receipt of the request.

(b) if necessary, the SBA may make a written request to the recipient for additional materials ( e.g., the report of the
on-site review). You must provide a copy of this material to the SBA within forty-five days of the additional request.

(c) You must provide appropriate assistance to SBA-certified firms, Including providing Information pertaining to the
DBE application process, filing locations, required documentation and status of applications.

[68 FR 35555, June 16, 2003]
§ 26.86 What rules govern recipients' denials of initial requests for certification?

{a) When you deny a request by a firm, which Is not currently certified with you, to be ceriified as a DBE, you must
provide the firm a written explanation of the reasons for the dental, speclflcally referencing the evidence in the record
that supports each reason for the denial. Ali documents and other Information on which the denial Is based must be
made avaliabie to the applicant, on request.

(b) When you deny DBE ceriification to a firm certified by the SBA, you must notify the SBA in writing. The notification
must include the reason for denial.

(c) When a firm Is denied cetrtification, you must establish a time period of no more than twelve months that must
elapse before the firm may reapply to the recipient for certification. You may provide, in your DBE program, subject to
approval by the concerned operating administration, a shorter waiting period for reapplication. The time period for
reapplication begins to run on the date the explanation required by paragraph (a) of this section is received by the

firm.

(d) When you make an administratively final denlal of certification conceming a firm, the firm may appeal the denial to
the Department under §26.89.

[64 FR 5126, Feb. 2, 1999. Redesignated and amended at 68 FR 35555, June 16, 2003]
§ 26.87 What procedures does a recipient use to remove a DBE's eligibility?

(=) Ineligibility complaints. (1) Any person may flle with you a written complaint alleging that a currently-certified firm
is ineligible and specifying the alleged reasons why the firm is ineligible. You are not required to accept a general
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allegation that a iirm Is ineligible or an anonymous compiaint. The complaint may inciude any information or
arguments supporting the complalnant's assertion that the firm is Ineligible and shouid not continue to be certified.
Confidentiality of complainants' identities must be protected as provided In §26.109(b).

(2) You must review your records conceming the firm, any material provided by the firm and the complainant, and
other avallable information, You may request addiftional Information from the firm or conduct any other Investigation
that you deem necessary.

(3) If you determine, based on this review, that there Is reasonable cause to belleve that the firm is Ineligible, you

- must provide written notice to the firm that you propose to find the firm ineligibie, setting forth the reasons for the

proposed determination. If you determine that such reasonable cause does not exist, you must notify the complainant
and the flrm In writing of this determination and the reasons for It. All statements of reasons for findings on the Issue
of reasonable cause must specifically reference the evidence in the record on which each reason Is based.

(b) Reciplent-initiated proceedings. If, based on notification by the firm of a change In Its circumstances or other
Information that comes to your attention, you determine that there Is reasonable cause to believe that a currently
certified firm is Ineligible, you must provide written nofice to the firm that you propose fo find the firm inellgible, setting
forth the reasons for the proposed determination. The statement of reasons for the finding of reasonable cause must
specifically reference the evidence In the record on which each reason is based.

(c) DOT directive to initiate proceeding. (1) If the concerned operating administration determines that Information in
your certification racords, or other information avaliable to the concemed operating administration, provides
reasonable cause to believe that a firm you certified does not meet the eligibllity criteria of this part, the concened
operating administration may direct you to initlate a proceeding to remove the firm's certification,

(2) The concemed operating administration must provide you and the firm a notice setting forth the reasons for the
directive, Inciuding any relevant documentation or other information,

(3) You must immediately commence and prosecute a proceeding to remove ellglbility as provided by paragraph (b)
of this section.

(d) Hearing. When you notify a firm that there is reasonabie cause to remove Its eligiblitty, as provided in paragraph
(a), (b), or (c) of this section, you must give the firm an opportunity for an Informal hearing, at which the firm may
respond to the reasons for the proposal to remove its eligibiiity In person and provide information and arguments
concerning why It should remain certified.

(1) in such a proceeding, you bear the burden of proving, by a preponderance of the evidence, that the firm does not
meet the certification standards of this part.

(2) You must maintain a compiete record of the hearing, by any means acceptable under state law for the retention of
a verbatim record of an administrative hearing. If there Is an appeal to DOT under §26.89, you must provide a
transcript of the hearing to DOT and, on request, to the firm. You must retain the original record of the hearing. You
may charge the firm only for the cost of copying the record.

(3) The firm may elect to present information and arguments in writing, without going to a hearing. in such a situation,
you bear the same burden of proving, by a preponderance of the evidence, that the firm does not meet the
certification standards, as you would during a hearing.

(e) Separation of functions. You must ensure that the decision in a proceeding to remove a firm's eligibility is made by
an office and personnel that did not take part in actions leading to or seeking to implement the proposal to remove the
firm's eligibliity and are not subject, with respect to the malter, to direction from the office or personnel who did take
part In these actions.

(1) Your method of Impiementing this requirement must be made part of your DBE program.

(2) The decislonmaker must be an individual who Is knowledgeable about the certification requirements of your DBE
program and this part.

(3) Betore a UCP Is operational In its state, a small airport or smali transit authority (i.e., an airport or transit authority
serving an area with less than 250,000 population) Is required to meet this requirement only to the extertt feasible.

() Grounds for decision. You must not base a decision to remove eligibility on a reinterpretation or changed opinion
of information avallable to the recipient at the time of its certiflcation of the firm. You may base such a decision only
on one or more of the following:



(1) Changes in the firm's clrcumstances since the certification of the firm by the reciplent that render the firm unable
to meet the eligibility standards of this part;

(2) Information or evidence not avallable to you at the time the firm was certified;

(3) Information that w .. o3 az'ed o = -epresented by :he firm In previous certification actions by a reciplent;
(4) A change in the certification standards or requirements of the Department since you certified the firm; or
(5) A documented finding that your determination to certify the firm was factually erroneous.

(g) Notice of decision. Following your daclsion, you must provide the firm written notice of the declsion and the
reasons for it, including specific references to the evidence in the record that supports each reason for the declston.
The notice must inform the firm of the consequences of your decislon and of the availabllity of an appeal to the
Department of Transportation under §26.89. You must send coples of the notice to the complainant in an ineligibllity
complaint or the concemed operating administration that had directed you to Initiate the proceeding.

(h) When you decertify a DBE firm certified by the SBA, you must notify the SBA In writing. The nofification must
include the reason for denial.

(i) Status of firm during proceeding. (1) A firm remalins an eliglbie DBE during the pendancy of your proceeding to
remove its eliglbility.

(2) The firm does not become Ineligibie until the Issuance of the notice provided for In paragraph (g) of this section.
() Effects of removal of eligibility. When you remove a firm's eligibifity, yols must take the following action:

(1) When a prime contractor has made a commitment to using the Ineligible firm, or you have made a commitment to
using a DBE prime contractor, but a subcontract or contract has not been executed before you issue the
decertification notice provided for in paragraph (g) of this section, the ineligible firm does not count toward the
contract goal or overall goal. You must direct the prime contractor to meet the contract goal with an eligible DBE firm
or demonstrate to you that It has made a good faith effort to do so.

(2) If a prime contractor has executed a subcontract with the firm before you have notified the firm of its Insligibllity,
the prime contractor may continue to use the firm on the contract and may continue to recelve credit toward fts DBE
goal for the firm's work, In this case, or In a case where you have let a prime contract to the DBE that was later ruled
Ineliglble, the portion of the Ineligibie firm's performance of the contract remaining after you Issued the notice of its
Ineligibility shall not count toward your overall goal, but may count toward the contract goal.

(3) Exception: if the DBE's ineiigibility is caused solely by its having exceeded the size standard during the
performance of the contract, you may continue to count its participation on that contract toward overall and contract

goals.

(k) Availabillty of appeal. When you make an administratively final removal of a firm's eligibifity under this section, the
firm may appeal the removal to the Depariment under §26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003]
§26.89 What is the process for certification appeals to the Department of Transportation?

(a)(1) If you are a firm that is denled certification or whose ellgibility is removed by a recipient, including SBA-certified
firms applying pursuant to the DOT/SBA MOU, you may make an administrative appeal to the Department.

(2) if you are a complainant in an ineligibility complaint to a recipient (including the concemed operating
administration In the circumstances provided In §26.87(c)), you may appeal to the Department if the recipient does
not find reasonable cause to propose removing the firm's eligibility or, foliowing a removal of eligibillty proceeding,
detemines that the firm is eligible.

(3) Send appeals to the following address; Department of Transportation, Office of Civil Rights, 1200 New Jersey
Avenue, 8E,, Washington, DC 20590,



' {b) Pending the Department's declsion in the matter, the reciplent's declslon remains In effect. The Department does
not stay the effect of the reclplent's declsion while It is considering an appeal.

(c) If you want to file an appeal, you must send a lefier to the Department within 90 days of the date of the recipient's
final declsion, including information and arguments conceming why the reciplent's decision should be reversed. The
Department may accept an appeal filed later than 90 days after the date of the declsion If the Department determines
that there was good cause for the late filing of the appeal.

(1) If you are an appellant who Is a firm which has been denied certification, whose certification has been removed,
whose owner Is determined not to be a member of a designated dlsadvantaged group, or conceming whose owner
the presumption of disadvantage has been rebutted, your letter must state the name and address of any other
recipient which currently certifies the firm, which has rejected an application for cerlification from the firm or removed
the firm's eligiblity within one year prior to the date of the appeal, or before which an application for certification or a
removal of eligibliity Is pending. Failure to provide this Information may be deemed a fallure to cooperate under

§26.109(c).

(2) if you ars an appeilant other than one described in paragraph (c)(1) of this section, the Department will request,
and the fim whose certification has been questioned shall promptly provide, the information called for In paragraph
(c)(1) of this section. Fallure to provide this information may be deemed a faliure to cooperate under §26.109(c).

(d) When it recelves an appeal, the Department requests a copy of the recipient's compiste administrative record in
the matter. if you are the reciplent, you must provide the administrative record, including a hearing transcript, within
20 days of the Department's request. The Department may extend this time period on the basls of a recipient's
showing of good cause. To faciiitate the Department's review of a recipient’s declsion, you must ensure that such
administrative records are well organized, Indexed, and paginated. Records that do not comport with thesa
requirements are not acceptable and will be retumed to you to be corrected Immediately. if an appeal is brought
concerning one reciplent's certification declsion concerning a firm, and that recipient relied on the decision and/or
administrative record of another reciplent, this requirement applies to both recipients invoived,

(e) The Depariment makes its decision based solely on the entire administrative record. The Department does not
make a de novo review of the matter and does not conduct a hearing. The Department may suppiement the
administrative record by adding relevant Information made avallable by the DOT Office of inspector General; Federal,
state, or local law enforcement authorities; offlcials of a DOT operating administration or other appropriate DOT
office; a reciplent; or a firm or other private party.

(f) As a recipient, when you provide supplementary information to the Department, you shall also make this
information available to the firm and any third-party complalnant involved, consistent with Federal or applicable state
laws conceming freedom of information and privacy. The Department makes available, on request by the firm and
any third-party complainant involved, any supplementary information it recelves from any sourcs,

(1) The Department affirms your decision unless it determines, based on the entire administrative record, that your
decision Is unsupported by substantial evidence or Inconsistent with the substantive or procedural provisions of this
‘part conceming certiflcation.

(2) If the Department determines, after reviewing the entire administrative record, that your decision was unsupported
by substantial evidence or inconsistent with the substantive or procedural provisions of this part concerning
certification, the Department reverses your decision and directs you to certify the firm or remove its eligiblity, as
appropriate. You must take the action directed by the Department's decision Immediately upon recelving written
notice of it.

(3) The Department is not required to reverse your decision If the Department determines that a procedural error did
not result in fundamentai unfaimess to the appeliant or substantially prejudice the opportunity of the appeliant to
present its case.

(4) If it appears that the record Is incomplete or unclear with respect to matters itkely to have a significant Impact on
the outcome of the case, the Department may remand the record to you with Instructions seeking clarification or
augmentation of the record before making a finding. The Department may also remand a case to you for further
proceedings consistent with Department instructions conceming the proper application of the provisions of this part.

(5) The Department does not uphoid your decision based on grounds not specified in your decision.

(6) The Department's decision Is based on the status and circumstances of the firm as of the date of the decision
being appealed.



(7) The Depariment provides written notice of its decision to you, the firm, and the complalnant in an Ineiigibliity
compialnt. A copy of the notice is also sent to any other recipient whose administrative record or declsion has been
Involved in the proceeding ( see paragraph (d) of this section). The Department will also notify the SBA in writing
when DOT takes an action on an appeal that results in or confirms a loss of eligibility to any SBA-certified firm. The
notice Includes the reasons for the Department's declision, Including specific references to the evidence in the record
that supports each reason for the decision.

(8) The Department's policy Is to make its decision within 180 days of receiving the complete administrative record. If
the Department does not make Its decision within this period, the Department provides written notice to concemed
parties, Including a statement of the reason for the delay and a date by which the appeal decision will be made.

(g) Alt decislons under this sectlon are administratively final, and are not subject to petitions for reconsideration.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003; 73 FR 33329,
June 12, 2008]

§26.91 What actions do recipients take following DOT certlfication appeal decisions?

(a) If you are the reciplent from whose action an appeal under §26.89 is taken, the declslon Is binding. It is not
binding on other reciplents.

(b) If you are a reciplent to which a DOT determination under §26.88 is applicable, you must take the following action:

(1) if the Department determines that you etroneously certified a firm, you must remove the firm's eligibitity on receipt
of the determination, without further proceedings on your part. Effactive on the date of your recelpt of the
Department's determination, the consequences of a removal of eligibility set forth in §26.87(i) take effect.

(2) If the Department determines that you erroneously failed to find reasonable cause to remove the fimn’s eligibility,
you must expeditiously commence a proceeding to determine whether the firm's eligibility should be removed, as
provided in §26.87. :

(3) If the Depariment determines that you erroneously declined to certity or removed the eligibility of the firm, you
must certify the firm, effective on the date of your recelpt of the written notice of Department's determination.

(4) If the Department determines that you erroneously determined that the presumption of soclal and economic
disadvantage either should or shouid not be deemed rebutted, you must take appropriate corrective action as
determined by the Department.

(5) If the Department affirms your determination, ne further action is necessary.

(c) Where DOT has upheld your denlai of certification to or removal of eligibiiity from a firm, or directed the removal of
a firm's eligibility, other recipients with whom the firm Is certitied may commence a proceeding to remove the firm's
eligibility under §26.87. Such reciplents must not remove the firm's eligibliity absent such a proceeding. Where DOT
has reversed your denial of certification to or removal of eligibility from a firm, other reciplents must take the DOT
actlon into account In any certification action involving the firm. However, other reciplents are not required to certify
the firm based on the DOT decislon.

Subpart F—Compliance and Enforcement
§ 26,107 What compliance procedures apply to reclipients?

(a) If you fall to comply with any requirement of this part, you may be subject to formal enforcement action under
§26.103 or §26.105 or appropriate program sanctions by the concerned operating administration, such as the
suspension or termination of Federal funds, or refusal to approve projects, grants or contracts until deficiencies are
remedled. Program sanctions may include, in the case of the FHWA program, actions provided for under 23 CFR
1.36; in the case of the FAA program, actions consistent with 49 U.S.C. 471 06(d), 47111(d), and 47122; and in the
case of the FTA program, any actions permitted under 49 U.S.C. chapter 53 or applicable FTA program
requirements.

(b) As provided In statute, you will not be subject to compliance actions or sanctions for failing to carry out any
requirement of this part because you have bean prevented from complying because a Federal court has issued a
final order in which the court found that the requirement Is unconstitutional,



§26.103 What enforcement actions apply in FHWA and FTA programs?
The provisions of this section apply to enforcement actions under FHWA and FTA programs:

(a) Noncompllance complaints. Any person who belleves that a reciplent has falled to comply with its obligations
under this part may file a written complaint with the concemed operating administration's Office oi Jivil Rights. Iif you
want to file a complaint, you must do so no later than 180 days after the date of the alleged violatlon or the date on
which you ieamed of a continuing course of conduct In violation of this part. in response to your written request, the
Office of Civii Rights may extend the time for filing In the Intersst of justice, speclfying in writing the reason for so
doing. The Office of Civil Rights may protect the confidentiality of your identity as provided in §26.109(b). Compiaints
under this part are limited to allegations of violation of the provisions of this part.

(b) Compliance reviews. The cancemed operating administration may review the recipient's compliance with this part
at any time, Including reviews of paperwork and on-site reviews, as appropriate. The Office of Civil Rights may direct
the operating administration to Initiate a compliance review based on complalnts received.

(c) Reasonable cause notice. If It appears, from the investigation of a complaint or the results of a compliance review,
that you, as a recipient, are in noncompliance with this part, the appropriate DOT office promptly sends you, retum
receipt requested, a written notice advising you that there Is reasonable cause to find you In noncompliance. The
notice states the reasons for this finding and directs you to reply within 30 days conceming whether you wish to begin
conciliation.

(d) Conciliation. (1) If you request conclilation, the appropriate DOT office shall pursue congciilation for at least 30, but
not more than 120, days from the date of your request. The appropriate DOT office may extend the conclliation period
for up to 30 days for good cause, consistent with appiicable statutes.

(2) It you and the appropriate DOT office sign a concillation agreement, then the matter Is regarded as closed and
you are regarded as being in compllance. The conciliation agreement sets forth the measures you have taken or will
take to ensure compliance. While a conciiiation agreement Is in effect, you remain eliglble for FHWA or FTA financlal
assistance,

(3) The concemed operating administration shall monitor your implementation of the concliiation agreement and
ensure that its terms are complled with. If you fall to carry out the terms of a conclilation agreement, you are in
noncompillance.

(4) If you do not request conciliation, or a conciilation agreement is not signed within the time provided in paragraph
(d)(1) of this section, then enforcement proceedings begin.

(e) Enforcement actions. (1) Enforcement actions are taken as provided in this subpart.
(2) Applicabie findings In enforcement proceedings are binding on ail DOT offices.
§ 26.105 What enforcement actions apply in FAA programs?

(a) Compilance with all requirements of this part by airport sponsors and other reciplents of FAA financlal assistance
Is enforced through the procedures of Title 49 of the United States Code, Including 49 U.S.C. 47106(d), 47111(d),
and 47122, and regulations impiementing them.

(b) The provisions of §26.103(b) and this section apply to enforcement actions in FAA programs.

(c) Any person who knows of a violation of this part by a reciplent of FAA funds may file a complalint under 14 CFR
part 16 with the Federal Avlation Administration Office of Chiaf Counsel,

§ 26.107 What enforcement actions apply to tirms participating in the DBE program?

() If you are a firm that does not meet the eligibllity criteria of subpart D of this part and that attempts to particlpate
in a DOT-assisted program as a DBE on the basis of false, fraudulent, or deceitful statements or representations or
under circumstances Indicating a serious lack of business Integrity or honesty, the Department may Initiate
suspension or debarment proceedings against you under 49 CFR part 29.

{b) If you are a firm that, in order to meet DBE contract goals or other DBE program requirements, uses or attempts
to use, on the basis of false, fraudulent or deceitful statements or representations or under circumstances Indicating a
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serious lack of business Integrity or honesty, another firm that does not meet the eligibliity criteria of subpart D of this
part, the Department may Initate suspension or debamment proceedings against you under 49 CFR part 29.

(c) In a suspenslon or debarment proceeding brought under paragraph (a) or (b) of this section, the concemed
operating administration may consider the fact that a purported DBE has been certified by a reciplent, Such
certification does not preclude the Department from determining that the purported DBE, or another firm that has
used or attempted to use it to meet DBE goals, shauld be suspended or debarred.

(d) The Department may take enforcement action under 49 CFR Part 31, Program Fraud and Civil Remedies, against
any participant in the DBE program whose conduct Is subject to such action under 49 CFR part 31.

{e) The Depariment may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001 or other appilicable
provisions of law, any person who makes a faise or fraudulent statement in connection with participation of a DBE in

any DOT-assisted program or otherwise violates applicable Federal statutes.

§ 26.109 What are the rufes governing information, confidentlality, cooperation, and intimidation
or retaliation?

(a) Avallabllity of records. (1) in responding to requests for information concerming any aspect of the DBE program,-
the Department complies with provisions of the Federal Freedom of Information and Privacy Acts (5 U.S.C. 552 and
552a). The Department may make avaliable to the public any Information conceming the DBE program release of
which is not prohiblted by Federal law.

(2) Notwithstanding any provislon of Federal or state law, you must not release Information that may be reasonably
be construed as confidential business Information to any third party without the written consent of the firm that
submitted the informatlon. This Includes applications for DBE certification and supporting documentation. However,
you must transmit this Information to DOT In any certification appeal proceeding under §26.89 In which the
disadvantaged status of the individual Is In question.

(b) Confidsntiality of information on complainants. Notwithstanding the provisions of paragraph (a) of this section, the
Identity of complainants shall be kept confidential, at their slection. If such confidentiality will hinder the investigation,
proceeding or hearing, or result in a denlal of appropriate admiristrative due process to other partles, the compiainant
must be advised for the purpose of walving the privilege. Complainants are advised that, In some clreumstances,
failure to walve the privilege may result in the closure of the investigation or dismissal of the proceeding or hearing.
FAA follows the procedures of 14 CFR part 16 with respect to confidentiality of information in complaints.

(c) Cooperation. Ali participants in the Department's DBE program (including, but not limited to, reciplents, DBE firms
and applicants for DBE certification, complalinants and appellants, and contractors using DBE firms to meet contract
goals) are required to cooperate fully and promptiy with DOT and reciplent compilance reviews, certification reviews,
investigations, and other requests for information. Failure to do so shali be a ground for appropriate action against the
party involved (e.g., with respect to reciplents, a finding of noncompliance; with respect to DBE firms, denial of
certification or removal of eligiblitty and/or suspension and debarment; with respect to a complainant or appellant,
dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of
non-responsibillty for future contracts and/or suspension and debarment).

(d) Intimidation and retallation. if you are a recipient, contractor, or any other participant in the program, you must not
Intimidate, threaten, coerce, or discriminate against any indlvidual or firm for the purpose of Interfering with any right
or privilege secured by this part or because the Individual or firm has made a complaint, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under this part. If you violate this prohibition,
you are in noncompliance with this part.

(64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003]
Appendix A to Part 26—Guidance Concerning Good Faith Efforts

I. When, as a reciplent, you establish a contract goal on a DOT-assisted contract, a bidder must, in order to be
responsible and/or responsive, make good faith efforts to meet the goal. The bidder can meet this requirement in
elther of two ways. First, the bidder can meet the goal, documenting commitments for participation by DBE firms
sufficient for this purpose. Second, even if it doesn't meet the goal, the bidder can document adequate good faith
efforts. This means that the bidder must show that it took all necessary and reasonable steps to achieve a DBE goal
or other requirement of this part which, by their scope, intensity, and appropriateness to the objective, could
reasonably be expected to obtain sufficient DBE participation, even if they were not fully successful.



Il in any situation in which you have established a contract goal, part 26 requires you to use the good faith efforts
mechanism of this part. As a recipient, it Is up to you to make a fair and reasonable judgment whether a bidder that
did not meet the goal made adequate good faith etforts, It is important for you to consider the quality, quantity, and
intensity of the different kinds of efforts that the bidder has made. The efforts empioyed by the bidder should be those
that one could reasonably expect a bidder to take if the bidder were actively and aggressively trying to obtain DBE
participation sufficient to meet the DBE contract goal. Mere pro forma efforts are not gocd faith efforts to mest the
DBE contract requirements. We emphasize, however, that your determiisation conceming the sufficlency of the firm's
good falth efforts Is a judgment call: meeting quantttative formulas Is not required.

lil. The Department also strongly cautions you against requiring that a bidder meet a contract goal (l.e., obtaln a
specified amount of DBE participation) In order to be awarded a contract, even though the bidder makes an adequate
good fatth efforts showing. This rule specifically prohibits you from Ignoring bona fide good faith efforts.

IV. The following s a list of types of actions which you should consider as part of the bidder's good faith efforts to
obtain DBE participation. It is not intended to be a mandatory checklist, nor is it intended to be exclusive or
exhaustive. Other factors or types of efforts may be relevant in appropriate cases.

A. Soliciting through all reasonable and available means (e.g. attendance at pre-bid mestings, adveriising and/or
written notices) the interest of all certified DBEs who have the capability to perform the work of the contract. The
bidder must solicit this interest within sufficient time to atiow the DBEs to respond to the sollciation. The bidder must
determine with certainty if the DBEs are Interested by taking appropriate staps to foliow up Initlal soiicitations.

B. Selecting portions of the work to be performed by DBES In order to increase the fikelihood that the DBE goals will
be achleved, This Includes, where appropriate, breaking out contract work items into economically feasibie units to
facliitate DBE participation, even when the ptime contractor might otherwise prefer to perform these work ltems with

its own forces.

C. Providing Interested DBES with adequate Information about the plans, specifications, and requirements of the
contract in a timely manner to asslst them In responding to a solicitation.

D. (1) Negotiating In good faith with interested DBEs. It Is the bidder's responsibliity to make a portion of the work
avallable to DBE subcontractors and suppilers and to select those portions of the work or material needs consistent
with the availabie DBE subcontractors and suppliers, so as to faciiitate DBE participation, Evidence of such
negotiation Inciudes the names, addresses, and telephone numbers of DBEs that were consldered; a description of
the information provided regarding the plans and specifications for the work selected for subcontracting; and
evidence as to why additional agreements couid not be reached for DBEs to perform the work.

(2) A bidder using good business judgment would consider a number of factors in negotiating with subcontractors,
including DBE subcontractors, and would take a firm's price and capabiliities as well as contract goals into
consideration. However, the fact that there may be some additional costs Involved in finding and using DBEs is not in
tself sufficient reason for a bidder's failure to meet the contract DBE goal, as long as such costs are reasonabie,
Also, the abililty or desire of a prime contractor to perform the work of a contract with its own organization does not
relleve the bidder of the responsibility to make good faith efforts. Prime contractors are not, however, required to
accept higher quotes from DBEs If the price difference is excessive or unreasonabie.

E. Not rejecting DBEs as being unqualified without sound reasons based on a thorough investigation of their
capabliities. The contractor's standing within its industry, membership in specific groups, organizations, or
associations and political or social affiliations (for example unlon vs. non-union employee status) are not legitimate
causes for the rejection or non-solicitation of bids in the contractor's efforts to meet the project goal.

F. Making efforts to assist interested DBEs in obtalning bonding, fines of credit, or Insurance as required by the
reciplent or contractor.

G. Making efforts to assist Interested DBES in obtalning necessary equipment, supplies, materials, or related
assistance or services,

H. Effectively using the services of avaliable minoritywomen community organizations; minority/women contractors'
groups; local, state, and Federal minority/women business assistance offices; and other organizations as allowed on
a case-by-case basis to provide assistance In the recruitment and placement of DBEs.

V. In determining whether a bidder has made good falth efforts, you may take into account the performance of other
bidders In meeting the contract. For example, when the apparent successful bidder fails to meet the contract goal, but
others meet It, you may reasonably raise the question of whether, with additional reasonable efforts, the apparent
successful bidder could have met the goal. If the apparent successful bidder fails to meet the goal, but meets or



exceeds the average DBE participation obtained by other bidders, you may view this, in conjunction with other
factors, as evidence of the apparent successful bidder having made good faith efforts.

Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form
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[64 FR 5126, Feb. 2, 1899, as amended at 68 FR 35558, June 16, 2003]
Appendlx C to Part 26—DBE Business Development Program Guidelines

The purpose of this program element Is to further the development of DBEs, inciuding but not limited to assisting
them to move into non-traditional areas of work and/or compete in the marketpiace outside the DBE program, via the
provision of training and assistance from the recipient.

(A) Each firm that participates in a recipient'’s business deveiopment program (BDP) program is subject to a program
term determined by the recipient. The term should consist of two stages; a developmental stage and a transitional

stage.



{B) In order for a firm to remain eligible for program participation, It must continue to meet all eligibllity criteria
contained in part 26.

(C) By no later than 6 months of program entry, the participant should develop and submit to the recipient a
comprehensive business plan setting forth the participant's business targets, objectives and goals. The particlpant wiil
not be eligible for program benefits until such business plan is submitted and appro- sd by the recipient. The
approved business pian will constitute the participant's short and long term goals and the strategy for developmental
growth to the point of economic viabliity In non-traditional areas of work and/or work outside the DBE prcgram.

(D) The business plan should contain at least the following:

(1) An analysis of market potential, competitive environment and other business analyses estimating the program
participant's prospects for profitable operation during the term of program participation and after graduation from the
program.

(2) An analysis of the firm's strengths and weaknesses, with particular attention paid to the means of correcting any
financial, managerial, technical, or iabor conditions which could Impede the participant from recelving contracts other
than those in traditionai areas of DBE participation.

(3) Specific targets, objectives, and goals for the business development of the participant during the next two years,
utilizing the results of the analysls conducted pursuant to paragraphs (C) and (D)(1) of this appendix;

(4) Estimates of contract awards from the DBE program and from other sources which are needed to meet the
objectives and goals for the years covered by the business plan; and

(5) Such other Information as the reciplent may require.

(E) Each participant should annually review its currently approved business plan with the reciplent and modify the
plan as may be appropriate to account for any changes In the firm's structure and redefined needs. The currently
approved pian should be considered the applicable plan for all program purposes until the recipient approves in
writing & modified plan. The recipient should establish an anniversary date for review of the particlpant's business
plan and contract forecasts. :

(F) Each participant should annually forecast in writing its need for contract awards for the next program year and the
succeeding program year during the review of its business plan conducted under paragraph (E) of this appendix.
Such forecast should be included In the participant’s business plan. The forecast should include:

(1) The aggregate doliar value of contracts to be sought under the DBE program, reflecting compilance with the
business plan;

(2) The aggregate dollar value of contracts to be sought In areas other than traditional areas of DBE participation;
(3) The types of contract opportunities being sought, based on the firm's primary line of business; and

(4) Such other information as may be requested by the reciplent to ald in providing effective business development
assistance to the particlpant,

(G) Program participation is divided into two stages; (1) a developmental stage and (2) a transitional stage. The
developmental stage Is designed fo assist participants to overcome their soclal and economic disadvantage by
providing such assistance as may be necessary and appropriate to enable them to access relevant markets and
strengthen thelr financlal and managerial skills. The transitional stage of program participation follows the
developmental stage and Is designed to assist participants to overcome, insofar as practical, their soclal and
economic disadvantage and to prepare the participant for leaving the program.

(H) The length of service in the program term should not be a pre-set time frame for elther the developmental or
transitional stages but should be figured on the number of years considered necessary in normal progression of
achieving the firm's established goals and objectives. The setting of such time could be factored on such items as,
but not fimited to, the number of contracts, aggregate amount of the contract received, years in business, growth

potential, etc.

() Beginning In the first year of the transitional stage of program participation, each participant should annuaily submit
for inclusion in its business plan a transition management plan outlining specific steps to promote profitable business
operations in areas other than traditional areas of DBE participation after graduation from the program. The transition



management plan should be submitted to the recipient at the same time other modifications are submitted pursuant
to the annual review under paragraph (E) of this section. The pian should sst forth the same Informatlon as required
under paragraph (F) of steps the participant will take to continue Its business development after the expiration of its

program term.

(J) When a participant Is recognized as successfully completing the program by substantlally achieving the targets,
objectives and goals set forth in its program term, and has demonstrated the abillty to compete in the marketplace, lts
further participation within the program may be determined by the recipient.

(K) In determining whether a concem has substantially achieved the goals and objectives of its business plan, the
foliowing factors, among others, should be considered by the recipient:

(1) Profitability;

(2) Sales, including Improved ratio of non-traditional contracts to traditional-type contracts;
(3) Net worth, financial ratios, working capital, capltalization, access to credit and capital;

(4) Ability to obtain bonding;

(5) A positive comparison of the DBE's business and financlal profile with profiles of non-DBE businessss in the
same area or simiiar business category; and

(6) Good management capacity and capabililty.

(L) Upon determination by the reciplent that the pariicipant should be graduated from the developmental program, the
recipient should notify the participant in writing of its Intent to graduate the firm In a letter of notification. The ietter of
notification should set forth findings, based on the facts, for every material Issue relating to the basls of the program
graduation with specific reasons for each finding. The letter of notification should also provide the participant 45 days
from the date of service of the letter to submlt In writing Information that would explain why the proposed basis of
graduation is not warranted.

(M) Participation of a DBE firm in the program may be discontinued by the recipient prior to expiration of the firm's
program term for good cause due to the fallure of the fimn to engage In business practices that will promote Its
competitiveness within a reasonabie period of time as evidenced by, among other Indicators, a pattern of inadequate
performance or unjustified delinquent performance. Also, the reciplent can discontinue the participation of a firm that
does not actively pursue and bid on contracts, and a firm that, without justification, regularly falis to respond to
soficitations In the type of work It is qualified for and in the geographical areas where it has Indicated avaliabliity under
its approved business pian. The recipient should take such ation if over a 2-year period a DBE firm exhiblts such a

pattem.
Appendix D to Part 26—Mentor-Protégé Program Guidelines

(A) The purpose of this program element Is to further the development of DBEs, Inciuding but not limited to assisting
them to move into non-traditional areas of work and/or compete In the marketplace outside the DBE program, via the
provision of training and assistance from other firms. To operate a mentor-protégé program, a recipient must obtain
the approval of the concemed operating administration.

(B)(1) Any mentor-protégé relationship shall be based on a written development plan, approved by the reciplent,
which clearly sets forth the objectives of the parties and their respective roles, the duration of the arrangement and
the services and resources to be provided by the mentor to the protégé. The formal mentor-protégé agreement may
set a fee schedule to cover the direct and Indirect cost for such services rendered by the mentor for specific training
and assistance to the protégé through the life of the agreement. Services provided by the mentor may be
reimbursable under the FTA, FHWA, and FAA programs.

(2) To be eiigible for relmbursemnent, the mentor's services provided and associated costs must be directly
attributable and properiy aliowable to specific individual contracts. The reclpient may establish a line item for the
mentor to quote the portion of the fee schedule expected to be provided during the ilfe of the contract. The amount
claimed shali be verified by the reciplent and paid on an incremental basis representing the time the protégé Is
working on the contract. The total individual contract figures accumulated over the life of the agreement shall not
exceed the amount stipulated In the original mentor/protégé agreement.

(C) DBEs Invoived In a mentor-protégé agreement must be independent business entities which meet the
requirements for certification as defined in subpart D of this part. A protégé firm must be certified before it begins



participation in a mentor-protégé arrangement, if the recipient chooses to recognize mentor/protégé agreements, it
should establish formal general program guldelines. These guldelines must be submitted fo the operating
administration for approval prior to the reciplent exscuting an Individual contractor/ subcontractor mentor-protégé

agreement,
Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage

The following guidance Is adapted, with minor modifications, from SBA regulations concemning soclal and economic
disadvantage determinations (see 13 CFR 124.1 03(c) and 124.104).

Social Disadvantage

. Soclally disadvantaged individuals are those who have been subjected to raclal or ethnic prejudice or cultural blas
within American society because of their identities as members of groups and without regard to thelr individual
quailtles. Social disadvantage must stem from clrcumstances beyond their control. Evidence of individual social
disadvantage must Include the foliowing elements:

(A) At least one objective distinguishing feature that has contributed to social disadvantage, such as race, ethnic
origin, gender, disability, long-term residence In an environment Isolated from the mainstream of American society, or
other similar causes not common to Individuals who are not soclally disadvantaged;

(B) Personal experiences of substantial and chronic soclal disadvantage in American soclety, not in other countries:
and

(C) Negative impact on entry into or advancement In the business worid because of the disadvantage. Reciplents will
consider any relevant evidence In assessing this eiement. In every case, however, recipients wili consider education,
employment and business history, where applicabls, to see If the totality of clrcumstances shows disadvantage in
entering Into or advancing In the business world.

(1) Education. Reciplents will consider such factors as denial of equal access to institutions of higher education and
vocational training, excluslon from soclal and professional association with students or teachers, denial of educational
honors rightfuily eamed, and soclal patterns or pressures which discouraged the individual from pursuing a
professional or business education.

(2) Employment. Recipients will consider such factors as unequal treatment in hiring, promotions and other aspects of
professional advancement, pay and fringe benefits, and other terms and conditions of employment; retallatory or
discriminatory behavior by an employer or labor union; and social pattems or pressures which have channeied the
Individuai Into non-professionai or non-business fields.

(3) Business history. The reclplent wiil consider such factors as unequal access to credit or capital, acquisition of
credit or capital uhder commerclally unfavorable circumstances, unequal treatment In opportunities for govemment
contracts or other work, unequal treatment by potential customers and business assoclates, and excluslon from
business or professional organizations.

il With respect to paragraph i.(A) of this appendix, the Department notes that peopie with disabliities have
disproportionately low incomes and high rates of unemployment. Many physical and attitudinal barriers remaln 1o their
full participation In education, employment, and business opportunitles avaliabie to the generai public. The Americans
with Disabilities Act (ADA) was passed in recognition of the discrimination faced by people with disabilities. it Is
plausible that many individuals with disabilities—especially persons with severe disabilities (e.g., significant mobility,
vision, or hearing impairments)—may be soclally and economicaily disadvantaged.

lil. Under the laws concerning social and economic disadvantage, people with disabllities are not a group presumed
to be disadvantaged. Nevertheless, reciplents should ook carefully at individual showings of disadvantage by
Individuals with disabillties, making a case-by-case judgment about whether such an individual meets the criteria of
this appendix. As pubiic entities subject to Title II of the ADA, reciplents must also ensure their DBE programs are
accessibie to Individuals with disabliities. For example, physical bartiers or the lack of application and information
materials In accessible formats cannot be permitted to thwart the access of potentlal applicants to the certification
process or other services made avallable to DBEs and applicants.

Economic Disadvantage

(A) General. Economically disadvantaged individuals are socially disadvantaged Individuals whose ability to compefe
in the free enterprise system has been impaired due to diminished capital and credlt opportunities as compared to
others In the same or similar line of business who are not sociaily disadvantaged.
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flentily your Firm's monsgement porsonned (by

Rame, title, ethnicity, ond pender) who cortro) yone

firm In the Gollowlng aress:



y Makdng finaneen] deeisions on yoor Lem's bebalf,
inctuding the soqutsiion of oot of cradlt, surety
ey, spplies, cte;

) Esimeting and bitdieg, meluding calculation of
cost estimates, bid prepmmelon and submindus

3y Negaotating and ovatzsen exsourion, Inshuding
nacticipalion Bt vay of your fiem"s negotiviima
el essuuling evsltacty on your fioa's behalft

4} Hifing ¥ndles Heing of [
lncinding interviewing tod coeducting
performinte evelutiocs;

(5) FieldfProdugtion ppéralions sonecvision,
Inclisding nite sipecvision, scheduling, project

® gﬁn::muamm

fanugsmenl;

g’: Muketing und sles;

(9} Sipninp ! éwds (for ) omd

ings company ony pepess]

{103 Conclusting any other fiomeix) truasnrtines on
your fov's helwlf not atherwise listod

¢i7) Chwek the approprints bow dit indiewies whether
any of the peosous Jistod & {1} theough (10
ehovs porforrn o emnagenient or supcevisory
e iy e e o et S
“Ye3,” & ath s, bilsthar {1,
1loe 1050 & the om:mhuﬂmw ¢ In which sthe n
ittvolyo, und hin'her fiastion performed (o that
allrer usinee,

{12) Chack the sppopriois box that tdickos whether
eny of the pergony Tated In (1) thoanpk (10}
shove own ot work {or eny ofiee forn(s) shat by
aTvloffouship whth your Grm. 1Y you spswered
“Yes,” identty fhie anreeof the fiom, e name of
e and. fhe nrtwre of Bis/ber business

nshlp with that cihee Cirm.

Indiexte your fira‘s laventory in (he folowing

cateparies:

i} Eqelpaent
State the type, oxtke nsd mastsl; ond coment
doltar volue of tach pieco of equipment held
andiar uset by yous firn, Ladicio whoihet eush
pleee s cither owned ue beioad by your frm.

@) Vedoles
Stle the type, ks md madel, snd canent
dollay vatue of cach motor vebicle held noiior
wred by your firn.  TuBzste whether each vobicla
Ipeifbier omned or feaged by yvur frm.

) Ol Space
Sinle the strees axddresa of exch affice space held
end/or use by your flun, Indicste whether your
At owsd. of (emes the office space pad te
surent dofbir valne of 1hat propercy or fls desss,

{9) Sterage Spate
Sims the oot addrens of'eack syoroge apoos hold
zntlor uaed by your fire. Lsdicsie whelber your
Fiect owns oF fenges the ytoregn spoce and the
epreant fofly value of that sropey BriiRlzase.

‘Does your firm refy om zay other firm for

manapemet finclions or empleyye pryrill?

Chesk the appropeinte box tha indicates whether your
{irm. eclios on ony other fia for wemgement
functions or fur employes payroll. If you answercd

E

R«

B

&

“Yes.” beinfly oxplain fus pture of thak refimnce: und
the extest o which the plher Snn amvies oul auch
fmetions.
Fimancnl Infarmatian
{1} Bapking Infornasion

{3} State the nam: o€ your fdana’s.beak,

) Siatn the moin phens nimbes of your fin's

bansk; beanele.

42} Blotp e ldith of wour A% buhk el
2y Homding Inftvnntion

) Stale your tirn's Binder Number.,

i) Siate e exme of your Gon's hond spaet
andor troher,

(¢} Siteymwugene’sirakes's phows manber

) Sintesouragent’sbroker's podros

(e} Swwe yonr fimn's bendfing Hmas {in callrs),
a«wMS both thy Aggregols sod Projeet

%,

Identlfy sl sourees, amonnts, and prrpeses of
menzy toaned to yaur firm, lncluding the nemes of
porxonk or Grms securing tie lean, M other than the
vl gwRoLs
State e n2ws amd oddress of cack seurse, the mme
of the pezson seearing Uie loan, the origloal dellar
anvunchl and bt enrrent batence of ohoh Joan, xod B
puspone Tor whteh exek loass wais nradn (n your fem.
Liak all eontribntivng or ieansfies of agseis fa/from
soie frm and tuffrom ouy of 3is unaess over (ke
ot 2o yeards
Imdicute in tho spaees provided, ths type of
comsibution or msol 3 wes anslered, Jis oument
soliar volne. the peson of fitm frow whom §} wae
trmafeered, the person o firm o whom i was
seazsfereed, the reintonship betwosn tbo two pervons
andor firs, and dhie dale of the amater,
List eureent Veensevpammtts held by Ay oaner or
eployesof your firm,
List the pame-af extli ptrson dn Youe Sy wis holds 8
profestivnal fiseniwe or pevmit, the ¥ype of loete ar
pezrait, the expiration dalz af the peanit oe Geense,
and Ehe Brencefpermit nxmbor aud ixnting State of the
fioens oe pernilt.
Lt the three contracts completed by your
firm i the-prast three yeorx, i ory.
Ligt the nnme of each awner v conterctor Fir each
eontragd, the name anf Wneption of the peojests onder
each conitact, flie lype of work tmed on sich
comira<t, vou 12 doflg valus of Sontrast
List the thres lsrgost metive jobs on whidh yver
finn bz curventiy working,
Poe exh active job Hsted, state (be naine of die prime
conisacior end {he frojeot miember, tir locotion, the
type of wirk piilonved, o projeol stan dae, the
andieipared compiotion dte. and o dsiier valus of

Oizcontract
AFFIDAVIT & SJONATURE

Crmefislly read e ctinphred affidasvis i &l entinets.
Fill bt che required infoqmptions (or ench blank spoce,.
qud sizn oud dnte the afGdevit in the presence of n
Notary Public, wha musst ther notorize the form.



Attachment 11

Bidders List

All firms bidding or quoting on subcontracts for this DOT-assisted project are listed below.

Firm Name Address Certified Age of GRS*
DBE Firm
(YorN)

Note: This form is not necessary if the recipient establishes a bidders list using another methodology (e.g., statistically
sound survey of firms, widely disseminated request of firms to report information to the recipient, etc.), as defined in the
recipient’s DBE plan.

*GRS — Annual Gross Receipts

Enter 1 for less than $1 million

Enter 2 for more than $1 million, less than $5 million
Enter 3 for more than $5 million, less than $10 million
Enter 4 for more than $10 million, less than $15 million
Enter 5 for more than $15 million




Attachment 12
DBE SERVICES CERTIFICATION

Name of Airport

Address of Airport

Project Name

Name of Contractor

Name of DBE Subcontractor

A review of the worksite and contracting records have determined that contracts/subcontracts have
been performed and completed per contract for said project.

Airport Sponsor

Date
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